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FEDERAL CONTROL OF INTERSTATE 
COMMERCE? 


ROM an early day our English forefathers were strenuous ad- 
vocates of freedom of commerce. The forty-first article of 
Magna Charta provided: 


“All Merchants shall have safety and security in coming into England, 
and going out of England, and in staying and in traveling through Eng- 
land, as well by land as by water, to buy and sell, without any unjust exac- 
tions, according to ancient and right customs, excepting in the time of war, 
and if they be of a country at war against us: and if such are found in our 
land at the beginning of a war, they shall be apprehended without injury 
of their bodies and goods, until it be known to us, or to our Chief Justiciary, 
how the Merchants of our country are treated who are found in the coun- 
try at war against us; and if ours be in safety there, the others shall be in 
safety in our land.” 


The Declaration of Independence enumerated, among those acts 
of tyranny which entitled our people “to dissolve the political bands 
which have connected them With another, and to assume, among the 
powers of the earth, the separate and equal station to which the laws 
of nature and of nature’s God entitle them,” . . . the “Cutting off 
our trade with all parts of the world.” 

The Articles of Confederation, entered into by the states on No- 
vember 15, 1777, secured to the citizens of each state the right to carry 
on trade and commerce with other states, but left each state free to 
impose such impositions, duties and restrictions on trade and com- 





1 This article is a revision of a portion of an address delivered by the writer 
before the Commercial Club of Kansas City, Mo. 
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merce as it might choose, provided the same should apply equally 
to its own citizens as to those of other states, and provided they did 
not interfere with stipulations in treaties duly made under the Articles 
of Confederation. 

Commerce is the life blood of a nation. The arteries through which 
it flows, like those of the animal kingdom, cannot be obstructed but 
congestion sets in, disease develops, and healthy life is impossible. 
After the confederation, as the historian Schouler says: 


“The commercial states obstructed the non-commercial; and New 
Jersey, lying between two such great ports as New York and Philadelphia, 
was likened to a cask tapped at both ends. Without authority to regulate 


commerce, Congress found the treaty-making power conferred upon it 
of little practical avail.” 


Each state imposed duties and imposts according to its own ideas 


of its own advantage. Connecticut taxed Massachusetts’ imports 
higher than the British. 


“This downward course of things in America,” says Schouler, “arrested 
the attention of thoughtful citizens. It was quickly perceived that, unless 
Congress should procure two things, the authority to regulate foreign com- 
merce and power to collect a federal revenue, the situation was desperate.” 


This state of things brought about the great convention in Phila- 
delphia, where the counsels of the wise men prevailed, and the new 
Constitution was framed “in order to form a more perfect Union.” 
It vested the national Congress with the broad, comprehensive power 


“to regulate commerce with foreign nations, and among the several 
states, and with the Indian tribes”; and 


“To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this Consti- 


tution in the government of the United States, or in any department or 
officer thereof.” 


It forbade the states “without the consent of the Congress” to “lay 
any imposts or duties on imports or exports, except what may be ab- 
solutely necessary for executing its inspection laws, . . . and all such 
laws shall be subject to the revision and control of the Congress.” 

The grant of authority to regulate interstate and international 
commerce secured to the national government a power immeasur- 
able in its extent and indescribable in its importance. 
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The framers of the Constitution, with that marvelous prescience 
which characterized their work, placed in the hands of the national 
government the exclusive power to regulate commerce between the 
states and with foreign nations without qualification or restriction. 
It was really the power to preserve national existence. 

The acts of Congress providing for the creation of states out of the 
territory lying north of the Ohio River directed the setting apart of 
a portion of the net proceeds of the sale by Congress of public lands 
lying within those states to defray the expenses of laying out and 
making public roads leading from the navigable waters emptying 
into the Atlantic to the Ohio River, and through those states, with 
the consent of the states through which the roads should pass. Under 
these acts, beginning-in 1808, Congress made appropriations for build- 
ing what was known as the Cumberland Road, from the Potomac 
River to the Ohio, and its extension through the states of Ohio, In- 
diana, and Illinois to the Mississippi. 

This highway entailed great expense, and the numerous applica- 
tions for money for that purpose aroused considerable opposition 
in those states not directly benefited by it. In 1822 a bill was passed 
providing for the erection of toll gates on the Cumberland Road, 
and the collection under national authority of tolls for passage over 
it. President Monroe, however, vetoed the bill on the ground that 
it was of doubtful constitutionality, and transmitted to Congress 
with his veto an elaborate memorandum in which he contended that 
the constitutionality of the act could not be sustained under the grant 
to Congress of the power “to regulate commerce among the states.” 


“Commerce between independent Powers or communities,” he said, 
“is universally regulated by duties and imposts. It was so regulated by the 
States before the adoption of this Constitution, equally in respect to each 
other and to foreign Powers. The goods and vessels employed in the trade 
are the only subjects of regulation. It can act on none other. A power, then, 
to impose such duties and imposts in regard to foreign nations and to pre- 
vent any on the trade between the States, was the only power granted.” ! 


In striking contrast with this narrow conception of the scope of 
the power granted was the opinion of Chief Justice Marshall, ren- 
dered two years later, in deciding that an act of the legislature of 
New York, granting to Robert R. Livingston and Robert Fulton for 
a term of years the exclusive navigation of all the waters within the 





1 Annals of Congress, 17 Cong. 1st Sess., Vol. 39, p. 1833. 
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jurisdiction of that state with boats moved by fire or steam, was 
invalid because of the Commerce Clause in the Constitution, so far 
as such act prohibited vessels licensed under the laws of the United 
States to carry on the coasting trade, from navigating the waters of 
the State of New York by means of fire or steam.’ 

President Monroe’s theory that the only power granted by the 
Constitution was to impose duties and imposts with regard to foreign 
trade and to prevent any on interstate commerce was brushed ruth- 
lessly aside. The subject to be regulated, said the Chief Justice, 
is commerce. ‘Commerce undoubtedly is traffic, but it is something 
more: it is intercourse.” It comprehends navigation. It compre- 
hends every species of commercial intercourse among the states and 
between the United States and foreign nations. “It describes the 
commercial intercourse between nations and parts of nations, in all 
its branches, and is regulated by prescribing rules for carrying on 
that intercourse.” ? se 

The power granted, he declared, was to regulate, — that is, to 
prescribe the rule by which commerce is to be governed. “This 
power, like all others vested in Congress, is complete in itself, may 
be exercised to its utmost extent, and acknowledges no limitations, 
other than are prescribed in the Constitution.” * It is a fact of much 
significance that the first great interpretation of this power to regu- 
late interstate commerce should have been given in holding invalid, 
as contrary to its provisions, an attempted state grant to individuals 
of a monopoly in steam navigation over the waters of the greatest 
commercial state of the Union. 

Only three years after this decision the Supreme Court declared 
invalid, as contrary to the constitutional prohibitions against the 
laying by the states of imposts or duties on imports or exports, as 
well as of the grant to Congress of power to regulate interstate com- 
merce, an act of the State of Maryland requiring, under penalty, 
all importers of foreign goods and persons selling the same to take 
out a license.‘ 

The power to regulate interstate commerce, said Chief Justice 
Marshall, 


“is coextensive with the subject on which it acts and cannot be stopped at 
the external boundary of a State, but must enter its interior. . . . If this 





? Gibbons v. Ogden, g Wheat. 1. 2 Ibid. 189. 3 Ibid. 196. 
* Brown v. Maryland, 12 Wheat. 419. 
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power reaches the interior of a state, and may be there exercised, it must 
be capable of authorizing the sale of those articles which it introduces. 
Commerce is intercourse: one of its most ordinary ingredients is traffic. It 
is inconceivable that the power to authorize this traffic, when given in the 
most comprehensive terms with the intent that its efficacy should be com- 
plete, should cease at the point when its continuance is indispensable to 
its value. . . . Congress has a right, not only to authorize importation, 
but to authorize the importer to sell.” * 


After President Monroe’s veto of the Toll Bill, Congress adopted 
a policy of gradual abandonment to the states of the control of the 
Cumberland Road, and ultimately surrendered to them all of its 
interests therein. 

Not until the year 1862, did Congress undertake again to exercise 
the power to regulate interstate commerce by aiding in the construc- 
tion of interstate highways. In that year the first of the acts to in- 
corporate the Union Pacific Railroad for the construction of a trans- 
continental line of railroad was passed. This was followed in rapid 
succession during the next few years by acts incorporating the North- 
ern Pacific Railroad Company, the Atlantic and Pacific Railroad 
Company, and the Texas and Pacific Railroad Company, to construct 
other lines of railroad across the continent.’ 

Care was taken in some of these acts not to offend the suscepti- 
bilities of the states by the assertion of exclusive national control. 
The original Union Pacific line ran wholly through territories of the 
United States. The line of the Northern Pacific Railroad, however, 
ran through some of the states, and the Act of Congress by which 
it was incorporated required it to obtain the consent of the legisla- 
tures of the states through which it might pass previous to com- 
mencing the construction thereof, although authorizing it to put on 
engineers and survey the route before obtaining such consent. No 
such condition was imposed in the act creating the Atlantic and 
Pacific Railroad Company; but that corporation was expressly 
authorized by Congress to construct and maintain a continuous 
line of railroad from Springfield, Missouri, to Albuquerque, New 
Mexico, and thence’ to the Pacific, with a branch in the State of 
Arkansas; and for that purpose was authorized to enter upon and 
condemn such lands as might be necessary. The same policy was 
observed in the incorporation of the Texas and Pacific Railroad 





1 Ibid. 446-447. 
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Company. The constitutionality of all these acts was upheld by the 
Supreme Court. 

By the Act of 1862, Congress authorized the Central Pacific Rail- 
road Company of California to construct a railroad and telegraph 
line from the Pacific Coast, at or near San Francisco, to the eastern 
boundary line of California, and also authorized the Central Pacific 
to unite with the Union Pacific in constructing the railroad from 
California to the Missouri River. By consolidations also authorized 
by Acts of Congress, the Central Pacific Company acquired some of 
its most important franchises. | 

In holding that these franchises could not be taxed by the State 
of California, the Supreme Court, speaking by Mr. Justice Bradley, 
used this language: ! 


“Tt cannot at the present day be doubted that Congress, under the power 
to regulate commerce among the several States, as well as to provide for 
postal accommodations and military exigencies, had authority to pass 
these laws. The power to construct, or to authorize individuals or corpora- 
tions to construct, national highways and bridges from State to State, is 
essential to the complete control and regulation of interstate commerce. 
Without authority in Congress to establish and maintain such highways and 
bridges, it would be without authority to regulate one of the most important 
adjuncts of commerce. This power in former times was exerted to a very 
limited extent, the Cumberland or National Road being the most notable 
instance. Its exertion was but little called for, as commerce was then mostly 
conducted by water, and many of our statesmen entertained doubts as to 
the existence of the power to establish ways of communication by land. 
But since, in consequence of the expansion of the country, the multiplication 
of its products, and the invention of railroads and locomotion by steam, land 
transportation has so vastly increased, a sounder consideration of the sub- 
ject has prevailed and led to the conclusion that Congress’ has plenary 
power over the whole subject. Of course the authority of Congress over the 
Territories of the United States, and its power to grant franchises exer- 
cisable therein, are, and ever have been, undoubted. But the wider power 
was very freely exercised, and much to the general satisfaction, in the 
creation of the vast system of railroads connecting the East with the Pacific, 
traversing States as well as Territories, and employing the agency of state 
as well as federal corporations.’ 

“Assuming, then, that the Central Pacific Railroad Company has re- 





1 California v. Pacific R. R. Co., 127 U. S. 1-39. 
? See Pacific Railroad Removal Cases, 115 U. S. 1, 14, 18. 
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ceived the important franchises referred to by grant of the United States, 
the question arises whether they are legitimate subjects of taxation by the 
State. They were granted to the company for national purposes and to sub- 
serve national ends. It seems very clear that the State of California can 
neither take them away, nor destroy nor abridge them, nor cripple them by 
onerous burdens. Can it tax them? It may undoubtedly tax outside visible 
property of the company, situated within the State. That is a different 
thing. But may it tax franchises which are the grant of the United States? 
In our judgment, it cannot.” 


But these transcontinental lines were exceptional; the great exten- 
sion of railroad construction was through private enterprise acting 
under state incorporation; and it was not until flagrant examples 
of discrimination by the managers of railroad companies in favor 
of some classes of shippers over others had become so notorious and 
so burdensome as to provoke an outspoken national protest, that 
the Congress, in comprehensive form, asserted, in the exercise of 
the power to regulate commerce, the right to control the operations 
of interstate railroads by state corporations, and to declare unlaw- 
ful, and through the creation of a Commission on interstate com- 
merce to prevent, the discriminatory practices which had grown up. 
Absolutely essential to any trade or commerce is the highway over 
which must pass the subjects of trade and commerce. With rare 
exceptions the free use of the natural waterways has always been 
recognized. No discrimination in the use of highroads or turnpikes 
appears to have ever been practiced. But the conception of a rail- 
road as a public highway open to the use of all alike, without dis- 
crimination, without favoritism, and upon fair and reasonable terms, 
was singularly late in developing. The attitude of most railroad 
managers was until a very recent date, and to some extent still is, 
that the railroad is a private enterprise to be controlled as its officers 
please, to be operated on such terms and at such rates as they think 
best, and to be free from any governmental interference. 

Commerce is defined to be the “exchange between men of the 
products of nature or art; buying and selling together; trade; ex- 
change of merchandise, especially as conducted on a large scale 
between different countries or districts, including the whole of the 
transactions, arrangements, etc., therein involved.” * 

Trade once meant literally a path. The idea of commerce then 





1 Oxford Dictionary. 
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embraces, first, the exchange between men of the products of nature 
or art, and, secondly, the path or highway over which the merchants 
and their merchandise pass and repass in carrying on commercial 
intercourse. The Interstate Commerce Act sought to make the rail- 
ways highways of commerce open to the use of all commerce on equal 
terms for reasonable rates and without unjust discrimination between 
the users. It did not attempt to reach water-bound commerce, ex- 
cept when used in connection with a railroad as part of a through 
route. No great abuse had arisen with respect to water carriage 
only. The rivers and the sea were free to all. No ship could have 
a monopoly of the right of navigation; no group of shippers could 
create a monopoly. The water highways were open to others on 
precisely the same terms as to them, for the great case of Gibbons v. 
Ogden had determined that no state could create a monopoly in the 
right of navigation in its waters. A railroad, however, preémpted a 
pathway; existed by virtue of the authority of the people; derived 
its powers of location and operation from the states, and subverted 
and abused that authority when it served some of the people on 
terms which operated to the disadvantage of others similarly situated. 

So the Interstate Commerce Act of 1887 declared that charges . 
made for services in the transportation of persons or property among 
the states must be reasonable, and that no carrier should charge 
any greater compensation for the transportation of passengers or of 
like kind of property under substantially similar circumstances. or 
conditions for a shorter than for a longer distance over the same 
line in the same direction, the shorter being included in the longer 
distance; made it unlawful for any common carrier subject to the 
act to give any unreasonable preference or advantage to any par- 
ticular party or locality or species of traffic; required every carrier 
to afford reasonable and equal facilities for the exchange of traffic 
between their respective lines; prohibited pools and combinations 
between carriers; required the publication of rates and forbade 
the collection of any but the published rate, and provided for the 
appointment by the President, with the advice and consent of the 
Senate, of a Commission of five with powers to investigate and prose- 
cute violations of the act. 

The act marked a great departure. It met with determined op- 
position on the part of the railroad companies. The orders of the 
Commission were challenged in the courts, and the terms of the 
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act were very generally disregarded. In 1903 the Elkins Act was 
passed, making violations of the Interstate Commerce Act by cor- 
poration-carriers misdemeanors, and imposing heavy penalties there- 
for, and also making it a misdemeanor punishable with heavy fines 
to offer, grant, give, solicit, accept, or receive any rebate or discrimina- 
tion in respect of the transportation of property in interstate or foreign 
commerce. 

Despite these acts, the evidence of a persistence by the railroads 
in discriminatory practices was so overwhelming, that during the 
session of 1905-06 the Hepburn’ Bill, after a prolonged and ex- 
haustive discussion, was passed by Congress. This act extended 
the scope of the Commerce Act by including within its provisions 
oil and pipe-line companies and express and sleeping-car companies. 
It regulated and restricted the granting of free transportation; pro- 
vided more specifically for the printing and posting of schedules of 
rates, fares and charges; required terminal, storage and icing charges 
to be separately stated; provided that no change in rates or charges 
should be made except after thirty days notice to the Commission 
and the public; made officers and directors of corporations subject 
to the act liable to fine and imprisonment for violations of its pro- 
visions; authorized the Commission on complaint made to investi- 
gate any alleged violation of the act, and into the reasonableness of 
any rate, charge, or practice, and to make an order requiring the 
carrier to desist from such violation and to make no charge in ex- 
cess of a maximum rate or charge to be fixed in the order; and, on 
like complaint, to establish through routes and maximum joint rates, 
provided no reasonable or satisfactory through route should then 
exist, and authorized the Commission to award damages to any 
party aggrieved by the unlawful act of a carrier subject to the act. 

The Commission was enlarged to seven members, to serve seven 
years each, the terms of one of them to expire each year, and no 
more than four to be of one political party. 

This act became effective August 28, 1906. It has now been in 
operation upwards of three years. While on the one hand it has 
failed to accomplish the work of destruction which was freely pre- 
dicted of it by those who opposed its enactment, it has also failed to 
cure all the evils against which it was directed. 

One of the fundamental objections urged to the present organiza- 
tion and functions of the Interstate Commerce Commission is that 
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it combines legislative, administrative, and quasi-judicial functions. 
The power of making rates for future application is a legislative 
function, which, it is-well settled, cannot be devolved upon a court. 
The reasonableness of rates fixed by the Commission, that is, the 
question whether or not they are confiscatory and deprive the car- 
rier of a reasonable return upon his investment, is a judicial question, 
which cannot be left to the Commission. These constitutional dif- 
ficulties are at the source of much of the trouble which has been 
experienced in the effectiveness of supervision by the Interstate 
Commerce Commission; and experience has shown that in a large 
number, if not in the great majority of instances where orders have 
been made by the Commission of more than trivial importance, 
the carriers affected have brought suit and obtained injunction re- 
straining the enforcement of the order until its reasonableness should 
be investigated by the courts. This system involves constant re- 
versal by the courts of orders of the Commission, prolonged delays 
in the enforcement of orders, conflict of decision between the differ- 
ent courts, and much uncertainty in the law. Complaint has also 
been made that, while the Commission, under the present law, is 
empowered to review the reasonableness of a rate or a practice, and 
to fix a maximum beyond which the rate may not be enforced, it is 
without power to review classifications of commodities carried, —a 
subject of equal importance with the fixing of a maximum rate. 
Under the present act, too, a carrier may file a proposed increase in 
rates, which, at the expiration of thirty days after filing and publica- 
tion becomes the lawful rate, and which may not be investigated or 
attacked until after it has become effective, and then only upon com- 
plaint filed. If such complaint be made, and investigation disclosing’ 
the fact that the rate is unreasonable, the Commission orders it to 
be reduced, the enforcement of the order may be enjoined by pro- 
ceedings in court, and months and even years elapse before it takes 
effect, during all of which time, of course, the increased rate is 
collected. 

To meet these objections certain suggestions have been made. 
For the purpose of preventing the conflict of decision and the 
delays and uncertainties in the enforcement of the law which now 
exist, it is proposed to create a special tribunal to be known as the 
Commerce Court, in which shall be exclusively vested all the juris- 
diction now possessed by the Circuit and District Courts and the 
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Circuit Courts of Appeals of the United States with respect to the 
enforcement or review of orders and decrees of the Interstate Com- 
merce Commission; and that all applications for injunctions to re- 
strain orders of the Commission be heard by all the judges of this 
court, whose orders and decrees shall be final except that an appeal 
may be taken to the Supreme Court of the United States from final 
decrees in cases where a constitutional question is involved. For 
the purpose of removing the Commission from the position of prose- 
cutor or litigant, it is proposed that all proceedings to enforce or 
defend orders of the Interstate Commerce Commission shall be con- 
ducted by the Department of Justice. 

The further suggestions are that the Interstate Commerce Act be 
amended as follows: 

1. By providing that the Commission be specifically empowered 
to review classifications, both as to items and grouping. 

2. By providing that whenever a new rate or classification shall 
be filed, the Commission may at once, either upon its own initiative 
or upon complaint, institute an inquiry into the reasonableness or 
justice of such rate or classification, and in order to facilitate such 
inquiry may postpone for sixty days the effective date of the pro- ~ 
posed new rate or classification. 

3. By providing that the Commission may by order suspend, 
modify or annul any changes in rules or regulations which impose 
undue burdens on shippers. 

4. By providing that the Commission may proceed either on its 
own motion or upon complaint filed with it, and that in proceedings 
on its own initiative, it may exercise like powers to those which it 
may exercise in proceedings based on complaints of third parties. 

5. By specifically empowering the Commission, on the application 
of one carrier or of an individual, or at the instance of the Commis- 
sion itself, to compel connecting carriers to unite in forming a through 
route and fix the rate and the apportionment thereof among the 
carriers. 

6. By providing that it shall be lawful for carriers to unite in fix- 
ing a rate or rates, provided the same be filed and published; the 
question of the reasonableness and justice of such rate to be subject 
to the other provisions of the act in like manner as any other filed 
and published rate; the agreement, however, not to amount to a 
contract to maintain the rate for any given time, but each party to 
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have the right, independently of the other, at any time to withdraw 
from or alter such rate in conformity with the other provisions of 
the statute. 

The purpose of this proviso is to protect the carriers from the pen- 
alties of making an agreement to restrain trade in violation of the 
Sherman Act. 

7. By specifically empowering the Commission to prescribe rules 
and regulations under which shippers shall have the privilege of 
designating the route over which their shipments shall be carried 
to destination. 

8. By providing that the agent of a railroad company shall be 
compelled, on written request, to state in writing the legal rate over 
the line of the carrier, including any joint rate to which such carrier 
is a party, and imposing a fine as a penalty for stating an erroneous 
rate in pursuance of such request. 

9. By providing that after the passage of the amending act, no 
railroad company shall acquire stock in any competing railroad 
company. 

10. By providing that after the passage of the amending act, no 
railroad company engaged in interstate commerce shall issue, for 
less than their par value, any additional stock or bonds or other 
obligations (other than notes maturing not more than twelve months 
from date of issue) except with the approval of the Commission, 
based upon a finding that the same are issued for a price not less 
than the reasonable market value for bonds, and if either stock or 
bonds be issued for property, then at the fair value thereof as 
determined or approved by the Commission. 

-These modifications in the act would, it is believed, make it a 
complete and effective measure for securing reasonableness of rates 
to all, and fairness of practices in the operation of interstate rail- 
road lines, without undue preference to any individual or class over 
any other. 

But transportation facilities only constitute the machinery by 
which commerce is carried on. All transportation is commerce, 
but all commerce is not transportation. Definitions as to what con- 
stitutes interstate commerce, said Mr. Justice Peckham in the case 
involving the validity of the agreements under which was conducted 
the business of the Kansas City Stockyards,’ “are not easily given 

? Hopkins v, United States, 171 U. S. 578-597. 
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so that they shall clearly define the full meaning of the term. . . . We 
know from the cases decided in this court that it is a term of very 
large significance. It comprehends, as it is said, intercourse for the 
purposes of trade in any and all its forms, including transporta- 
tion, purchase, sale and exchange of commodities between the citizens 
of different States, and the power to regulate it embraces all the in- 
struments by which such commerce may be conducted.” 

“Commerce among the states,” said Mr. Justice Holmes in the 
~ Beef Trust Case,’ “is not ‘a technical legal conception, but a practical 
one, drawn from the course of business.” 

The right to engage in interstate commerce derives its source, as 
Chief Justice Marshall said in Gibbons v. Ogden,’ “from those laws 
whose authority is acknowledged by civilized man throughout the 
world. . . . The Constitution found it an existing right and gave to 
Congress the power to regulate it.” 

With the’ tremendous commercial impetus that followed the Civil 
War, largely through the use of special and generally secret advan- 
tages in rates and facilities of transportation, the principal manufac- 
turing and commercial industries of the country became concentrated 
in the hands of small groups of men, who by those means, with the 
aid of borrowed capital and with the machinery of intercorporate 
stock ownership, acquired a control of markets and a power of de- 
stroying all competition, which, it was perceived, could only be 
checked by national legislation. 

Accordingly in the year 1890, in the exercise of the power to regu- 
late interstate commerce, Congress passed the act known as the 
Sherman Anti-Trust Law. This act was approved by the President, 
July 2, 1890. It was fitly entitled “An Act to protect trade and com- 
merce against unlawful restraints and monopolies.” It has been be- 
fore the Supreme Court of the United States in upwards of a dozen 
notable cases. Its constitutionality was attacked, but upheld. Its 
scope, meaning, and effect have been minutely analyzed. Yet it may 
be confidently asserted that no law on the statute books is so generally 
misunderstood. Its provisions are so comprehensive and unqualified 
that a literal strained interpretation has become commonly accepted 
not only among laymen, but even among lawyers. Yet, in one of the 
first cases which arose under its provisions, the Supreme Court de- 





1 Swift & Co. v. United States, 196 U. S. 375-398. 
2 g Wheat. 1-211. 
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clared that the act must receive a reasonable construction or else 
there would scarcely be an agreement or contract among business 
men that could not be said to have indirectly or remotely such bear- 
ing on interstate commerce as to bring it within its condemnation. 
The literal construction was pressed upon the Supreme Court as a 
reason for holding that the act was not a constitutional exercise of 
power by Congress, and it was urged, in one of the early cases, that 
if upheld, it would by its terms operate to prevent the formation of 
corporations to carry on any particular line of business by those al- 
ready engaged therein, or contracts of partnership or employment 
between persons previously engaged in the same line of business and 
the like. But the court disclaimed any such intention on the part of 
Congress, saying that the formation of corporations for business or 
manufacturing purposes had never, to the knowledge of the court, 
been regarded as in the nature of a contract in restraint of trade or 
commerce, and that the same might be said of the contract of part- 
nership. Of course, both corporate and copartnership organizations 
might be employed as machinery for imposing an unlawful restraint 
upon the otherwise free current of interstate trade, or for the purpose 
of creating a monopoly. Wherever such purpose is discovered or such 
result attained, the act is broad enough to furnish a remedy. The 
stream must not be dammed, the waters must not be impounded for 
the use of a favored few and to the exclusion of others. 

Carefully and logically has that great court analyzed and applied 
the act in every case which has presented some phase of its meaning 
for judicial construction or application. An accurate analysis of all 
the decisions of that tribunal, it is believed, will demonstrate that, 
wherever the act has been held to apply, the evidence conclusively 
showed that the contract, combination, or conspiracy in question 
was entered into either (1) with a specific intention to restrain trade 
or create a monopoly, or (2) that it was of such character that its 
necessary effect was to directly restrain trade or create a monopoly. 
But the fact that despite the actual decisions by the Supreme Court 
in those controversies which have come before it, some judges still 
persist in giving to the statute a literal interpretation and claiming 
for it the extreme application which the justices of the Supreme Court 
have repelled and the court itself refused, coupled with the criminal 
liability imposed on all those affected by its prohibitions, would seem 
to justify, if not to demand, that the act should be so amended as to 
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clearly relieve it from any foundation for the unreasonable effect at- 
tributed to it, which goes so far beyond the mischief which the act 
was designed to remedy. 

If amended at all, the terms of the act should discriminate between 
a declaration of the illegality of contracts and combinations in re- 
straint of interstate commerce, and a more precise definition of the 
acts with respect to such contracts, combinations, and conspiracies 
which properly constitute criminal offenses. At common law, con- 
tracts in general restraint of trade were void in the sense of being 
non-enforceable in the courts. Parties to such contracts were left to 
their observance or neglect as they might see fit; the courts would 
take no cognizance of them. A similar rule might be declared with 
respect to contracts of that character in so far as they have to do with 
interstate commerce, unless they operate to control prices, exclude 
third parties from participating in interstate commerce, or tend to 
the creation of monopolies. When entered into with such intent, or 
under such circumstances as necessarily to imply such intent, then 
and only then should criminal liability clearly exist. 

It has been said by the Supreme Court that the Sherman Act struck 
at combinations that unduly restrain because they monopolize the 
buying and selling of articles which are to go into interstate com- 
merce. One of the definitions of the word “trust” contained in the 
Sherman Act at one stage of its passage through Congress was “a 
combination to create a monopoly.”’ Undoubtedly the prime objec- 
tion to contracts that stifle competition is that they tend to the estab- 
lishment of a monopoly; and monopolies always interfere with general 
freedom of trade and commerce. If, therefore, criminality in con- 
nection with contracts, combinations, or conspiracies in restraint of 
trade be limited to those entered into with intent and purpose to con- 
trol prices, or to prevent competitors in such trade from engaging or 
continuing therein, or for the purpose of creating a monopoly in inter- 
state trade or commerce, full force and effect would seem to be given - 
to the underlying purposes of the Sherman Act. 

Much discussion has taken place over the question whether or not 
the Sherman Act included within its denunciation contracts which 
do not unreasonably restrain trade. Mr. Justice Peckham in the 
Trans-Missouri case,’ and Mr. Justice Harlan in the Northern 
Securities case,? declared that the act is not limited to restraints of 
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interstate and international trade or commerce that are unreasonable 
in their nature, but that it embraces all direct restraints imposed by 
any combination, conspiracy, or monopoly upon such trade or com- 
merce. On the other hand, Mr. Justice Brewer in the Northern | 
Securities case objected to this doctrine as not being necessary to the 
decision of that case, or to any of the earlier decisions of the court, 
and affirmed that Congress did not intend to reach and destroy those 
‘minor contracts in partial restraint which the long course of decisions 
at common law had affirmed were reasonable and ought. to be up- 
held. This view of the law would seem to be sustained by the actual 
decisions of the court; and a provision inserted in the act specifically 
excepting from its provisions agreements in partial restraint of inter- 
state ‘or international trade or commerce which are not unreasonable, 
and which are valid by the rules of the common law, would only write 
into it that express meaning which the Supreme Court has ascribed 
to it. 

The great purpose to be borne in mind in connection with this and 
similar legislation, is always the preservation of the freedom or liberty 
to trade. The great vice of monopolies and combinations in restraint 
of trade is that they interfere with the rights of others than the parties 
to them. If two competitors in business form a partnership and agree 
to conduct for their joint account a business which they have there- 
tofore conducted in rivalry with each other, assuredly no public inter- 
est is injured. Unrestricted competition which becomes destructive 
is not beneficial either to those engaged in it, or to the state. But 
where two or more persons combine to prevent a third from engaging 
in trade or commerce, except upon terms and conditions prescribed 
by the combination, and take some action to carry out the purposes of 
such combination, then, on fundamental principles of the common 
law, an actionable injury arises; and where the injury affects a large 
enough body of the people, a public right of interference is created. 
_ This is the basis of the legislation against combinations and mo- 
nopolies. They impair that right which the English law has always 
esteemed of immeasurable value to the community, inhering in every 
man, to pursue trade and commerce as he will, without let or hindrance, 
except in so far as he may trench upon similar rights exercised by 
others. 

I have spoken of the highways or pathways of commerce, and of 
the right of the citizen to carry on trade or commerce between the 
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states at will without interference; but modern business is rarely 
conducted on a large scale by individuals. The amount of capital 
required has compelled codperation by many under arrangements 
limiting the liability of the associates which can only be secured by 
corporate organization. With singular disregard of the underlying 
principle which gave to the national government full power to reg- 
ulate commerce between the states, the Supreme Court of the United 
States, when the question first arose, held that a corporation formed 
under the laws of one state could only transact business in another 
state with the leave of that state, and upon complying with any terms 
and conditions which it chose to impose. In the exercise of this con- 
ceded right, a veritable upas tree of conflicting legislation has grown 
up in the different states, making it wellnigh, if not absolutely im- 
possible for any corporation formed under the laws of one state to 
do business in a considerable number of other states. When a stream 
is dammed at one point, the accumulated head of water seeks an out- 
let at some other point where there is less resistance. So, in avoiding 
the consequences of this legislation, there was invented the most 
potent instrument for the creation of vast combinations of capital, 
and far-reaching and comprehensive monopolies, ever devised by 
man; namely, the holding corporation. By this expedient, through 
the expenditure of a much smaller sum than would have been needed 
to acquire the direct ownership of properties, the control of com- 
paratively small groups of men has been extended over numerous 
areas, until, unless checked by government, some of the principal 
industries of the country were in a fair way to become as completely 
monopolized as though by royal grant they had the exclusive right of 
sale: that most obnoxious form of monopoly against which the famous 
anti-monopoly of James I was particularly directed. 

No doubt, the Sherman Act is sufficiently comprehensive to reach 
and destroy such monopolies as these, but at the same time that the 
national government forges a weapon to destroy such abuses it must 
provide a substitute for those legitimate enterprises which are equally 
dependent for their existence upon the system so abused. It must 
therefore provide a means of enabling codperative enterprise to en- 
gage freely and openly in interstate and foreign commerce without 
the interferences by state action which fetter, confine, and destroy the 
possibility of such free pursuit. This can only be done by the enact- 
ment by Congress of a law providing for the formation of corpora- 
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tions to engage in trade and commerce among the states, protecting 
them from undue interference by the states, and regulating their 
activities so as to prevent the recurrence, under national auspices, 
of those abuses which have arisen under state control. Such a law 
should provide for the organization and management of trading cor- 
porations; for the issue of their stock, either without par value, and 
then to such amount as the promoters might think advantageous, or 
if issued with par value, then to an amount equal only to the cash paid 
in on the stock; or, if the stock be issued for property, then at a fair 
valuation ascertained with the approval of a department of the govern- 
ment having supervision of such corporations, after a full and com- 
plete disclosure of all the facts pertaining to the value of such property 
and the interest therein of those who are to turn it into the corporation 
in exchange for stock. It should protect the corporations organized 
under it from undue interference by state authorities, subjecting its 
real and personal property only to such taxation as is imposed by the. 
state upon other similar property located therein; and it should re- 
quire it to file full and complete reports of its operations with the 
Bureau of Corporations, or some other similar office, at regular inter- 
vals. Such corporations should be prohibited from acquiring or hold- 
ing stock of other corporations. The power to regulate interstate 
commerce is believed to be broad enough to authorize such legislation. 
It has been upheld when directed to corporations carrying on other 
forms of interstate commerce, transportation, navigation, etc. 

These agencies of commerce, thus created under national authority, 
should appeal to legitimate investors and to legitimate enterprise. 
They would not afford the same opportunity for stock watering and 
stock juggling as exists to-day under the complex and conflicting regu- 
lations of many states; but they would offer to honest, conservative 
management and to prudent investors a security which does not exist 
under the present system; and if availed of to a large extent, it might 
be found advisable by Congress at some future time to prohibit trad- 
ing corporations, organized under state laws, from engaging in inter- 
state commerce. This, however, should be considered only if the 
success of voluntary organization under national law should be so 
demonstrated as to make it clearly appear contrary to the general 
welfare that no other than national corporations should engage in 
interstate trade. : 

These suggestions involve no novel principles. They are merely 
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the application to meet the needs resulting from growth. ‘Com- 
merce,” said Mr. Justice Johnson, in the great case of Gibbons v. 
Ogden," above referred to, “in its simplest signification, means an ex- 
change of goods; but in the advancement of society, labor, trans- 
portation, intelligence, care, and various mediums of exchange, become 
commodities, and enter into commerce; the subject, the vehicle, the 
agent, and their various operations, become the objects of commercial 
regulation.” As regards commerce between the states and with 
foreign nations, they become the objects of federal regulation. Only 
the national government is possessed of powers adequate to the 
regulation of modern commerce: transportation, business, and the 
organization of capital to carry on interstate business. This power 
imposes a responsibility to exercise it as occasion demands, and 
when exercised, to make it adequate, comprehensive, and effective. 
George W. Wickersham. 


WAsHINGTON, D. C. 
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WHAT LAW GOVERNS THE VALIDITY OF 
A CONTRACT.. 3 


III. THEORETICAL AND PRACTICAL CRITICISMS OF THE 
AUTHORITIES. 


OR the purpose of criticism, the suggested rules can be divided 

into three classes. 1. Rules by which the intention of the 
parties is allowed to fix the law. There are, as has been seen, vari- 
ous rules belonging to this class. Most of them include a more or 
less conclusive presumption as to which of the several possible laws 
the parties intended. The differing presumptions, however, while 
quite inconsistent with each other do not affect the general nature of 
the rules. They all involve the assumption that the parties may in 
some way or other by their own will affect the law which applies to 
their contracts. 2. The rule that the place of performance governs 
the obligation of the contract. 3. The rule that the place of making 
the contract governs its obligation. Each of these rules will be taken 
up in turn and criticised both from a theoretical and from a practical 
standpoint. , 


I. 


Let us first consider rules which in various forms and with different 
limitations allow the intention of the parties to govern the obligation 
of their contract. The fundamental objection to this in point of 
theory is that it involves permission to the parties to do a legislative 
act. It practically makes a legislative body of any two persons who 
choose to get together and contract. The adoption of a rule to de- 
termine which of several systems of law shall govern a given transac- 
tion is in itself an act of the law. When, for instance, it is said that 
the law of the domicile of the deceased person governs the devolu- 
tion of his personal property at his death, this means that the law of 
the place where the property is situated by an act of legislation adopts 
this domiciliary law as the law to govern the inheritance. We are apt, 
as a consequence of the very general adoption of this rule, to close 
our eyes to the fact that it is an act of the law of the place of sius; 





WHAT LAW GOVERNS VALIDITY OF A CONTRACT. 261 


but it is quite clear that the place of st#ws may adopt this law of the 
domicile or not, at its pleasure, for the devolution of property within 
its control, and therefore that if the law of the domicile is applied it- 
is by reason of a legislative act of the situs.’ So in the case of the 
adoption of a law to govern the nature and obligation of a contract, 
it is entirely possible from the point of view of any one state that the 
law of that state or of some other state should be applied to the de- 
termination of the question; but if the law of that state is not applied, 
it is a result of the sovereign will of the state which controls the con- 
tract. Now, if it is said that this is to be left to the will of the parties 
to determine, that gives to the parties what is in truth the power of 
legislation so far as their agreement is concerned. The meaning of 
the suggestion, in short, is that since the parties can adopt any foreign 
law at their pleasure to govern their act, that at their will they can 
free themselves from the power of the law which would otherwise 
apply to their acts. 

# So extraordinary a power in the hands of any two individuals is 
absolutely anomalous; so much so that even the courts which adopt 
a rule of this sort have been occupied in defining limitations to the 
exercise of the parties’ will. Thus, it is almost universally provided 
that the parties cannot exercise this power unless they do so in good 
faith. “Perhaps the earliest application of this idea was in the impor- 
tant case of Andrews v. Pond.” ‘ In that case the contract was invalid 
according to the law of the place of making and also according to 
the law of the place of performance. The court said that while 
ordinarily the parties might agree on either law at their option, to 
govern the validity of their contract, yet in this case, where there was 
no bond fide agreement to submit to either law, but both laws were 
violated by the parties, the ordinary rule by which the parties could 
choose their law would not apply. ‘Following this case the courts 
accepted the statement that the parties’ agreement upon a law must 
be bond fide? but this was afterwards carried further than the case 
where the parties agreed to abide by neither law. In many cases, 
for instance, where the parties absolutely accepted and followed out 
the law of the place of performance the courts have nevertheless held 
the agreement to adopt that law not to be a bond fide agreement, 
simply on the ground that their intention was to avoid the more strin- 
gent provisions of the law of the place of making. This form of the 
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rule leaves it for the court to determine whether the parties did or 
did not act bona fide in adopting one law or the other, and it is some- 
.times difficult to anticipate what the court will decide. Thus, in two 
cases already cited,’ where to the ordinary apprehension the facts 
were practically identical, the same court held differently as to the 
bona fides of the parties; and thus, as a result ——* different laws 
to what apparently were identical contracts. 

Another limitation frequently enforced by the courts is a limita- 
tion upon the breadth of choice of the parties. It would obviously be 
impracticable to allow the parties even if they acted bona fide to select 
some strange foreign law to govern the obligation merely because 
it seemed to the parties that such a law was just or desirable. The 
courts have, therefore, generally confined the parties in their choice 
of law either to the law of the place of making or to the law of the 
place of performance. In one or two cases, to be sure, the courts 
have gone further and allowed the law of some third state to be 
adopted, as for instance the state of residence of a contracting party 
or the state of situs of the security.? In general, however, this ex- 
tension is not permitted and the parties are confined rigidly to the 
law of the two places, that of making and that of performance.* 

These limitations laid down by the courts evince a feeling of doubt 
as to the correctness or the feasibility of the unlimited rule. Theoreti- 
cally, it would seem that if the rule can be justified it must be on some 
ground that would permit to its parties the unlimited choice in all 
cases, so that the parties could agree upon the law of China or of 
Central Africa if that was the law which really bona fide appealed 
to them as the one best fitted to apply to their agreement. 

The theoretical objection to the rule as generally laid down appears 
to have presented itself forcibly to Professor Dicey, who has in his 
Conflict of Laws thrown the common doctrine into a form some- 
what more capable of theoretical defense. He says in note 5 to his 
second edition of his Conflict of Laws (page 730) that the law as 
first stated and applied by the English courts was that everything 
connected with the contract is governed by the lex loci contractus, 
which they interpreted as meaning the law of the place where the 
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595- 

2 Scott v. Perlee, 39 Oh. St. 63. 

® Central Trust Co. v. Burton, 74 Wis. 329. 





WHAT LAW GOVERNS VALIDITY OF A CONTRACT. 263 


contract was made. He adds that a change of doctrine was then com- 
bined with verbal adherence to the old formula, which was reinter- 
preted so as to mean the law of the country with a view to the law 
whereof a contract was made; which may be the law of the place of 
making, but may very likely be the law of the place of performance. 
He then assumes a “proper law of a contract, the law which governs 
the obligation of the contract,” or, as he calls it, its essential validity, 
and which he defines to be “the law or laws by which the parties to 
a contract intended or may fairly be presumed to have intended the 
contract to be governed; or, in other words, the law or laws to which 
the parties intended or may fairly be presumed to have intended to 
submit themselves.” He admits the possibility of the parties, whilst 
really contracting with reference to one law, yet asserting their inten- 
tion to have the validity of their contract determined by another law 
which would make it valid, and this he says they cannot do. In other 
words, the intention of the parties is not strictly their intention to 
adopt what law they please to give the contract validity, but their 
intention to adopt as the seat of their obligation and the real place 
where it is to be in force some one state, whether the place of making 
or of performance. ‘ It is certainly not theoretically impossible to 
assign a contract to some one state as.the seat of the obligation and 
to have it governed by the law of that state.’ Some such suggestion 
has already been made by the author as solving the difficult question 
of what law governs a trust of chattels created inter vivos.' This 
suggestion was made, however, not as to the creation of a trust, but 
as to its administration after it had been validly created. Before such 
a principle can come into force it is necessary to have a trust validly 
created. In the same way some such doctrine might well be accepted 
to govern the.performance of a contract once validly created; but it 
is still necessary to get the obligation created, and until that is done 
the parties are hardly in a position to discuss the seat of its perform- 
ance. The ingenious suggestion does not at all relieve us of the neces- 
sity of admitting, if we accept any rule giving effect to the intention 
of the parties, that we allow the parties by their own will to create an 
obligation, where, by.the law of the place under which they act, no 
legal obligation would be attached to the agreement. 

So far of the theoretical objections to this doctrine. The practical 
objections are quite as conclusive. This distinction between theo- 
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retical and practical objections is not one on which the author 
desires to insist. In the highest sense, an unjust rule or one that does 
not conform to type is an impracticable rule. If a doctrine is theoreti- 
cally indefensible it is sure in the long run to lead to injustice and 
to inequality of operation. In that sense the whole previous argu- 
ment is directed against the practicability of the rule in question. 
But in the immediate sense a rule which is theoretically indefensible 
may for a time at least work well in practice; and it is now desired to 
examine into the working in practice of the rule under consideration. 
When considering whether a rule operates well in practice we are 
too apt to look at the question a posteriori. If, when the time comes 
for the court to determine the rule, it can say that in the case in which 
it is applied it does not work injustice or inconvenience, so far as 
the court can see, then it is a good practical rule and one that will 
commend itself to the good sense of the profession and of the public. 
It must be clear, however, that the practicability of a rule cannot 
be judged solely by a consideration of how well it will work in future 
cases. The direct object of the law is not to redress, but to prevent 
wrongs. Every actual litigation in which a rule of law is laid down 
represents a failure of the law to operate as it should have operated. 
f The most practical use of a rule of law is to enable individuals to avoid 
a breach of the law, a dispute, and an expensive litigation. In short, 
the first test of the practicability of a rule of law is its certainty and 
the ease with which it can be stated to parties by counsel in advising 
them, in advance of action, upon the legality of their contemplated 
acts. In determining the rules for the validity of a contract it must be 
borne in mind that what the parties desire is to learn in advance 
whether their intended agreement would be a valid one, how it should 
be made, and what its effect would be. Parties contemplating a 
commercial dealing consult a lawyer a hundred times in advance of 
action for every time they consult him, after the contract is made and 
broken, to represent them in litigation. What business men need 
is a rule of law which a lawyer can give them when they consult him, 
and upon which they can act with ease and certainty. | 
In this sense the doctrine under consideration is absolutely impracti- 
cable. According to this doctrine it is the intention of the parties which 
determines the law to govern their obligation. But this intention is 
one which is found by the court from the facts of the case. In order 
to be sure that a certain law will finally be held to govern the obliga- 
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tion, counsel consulted in advance would need in the first place to be 
an expert prophet in order to know in what court the litigation would 
eventually take place, and in the second place a person familiar with 
the opinions then to be held by the members of that court on the 
question of the intention of the parties. For not only will the courts 
of two states differ as to the method of applying the rule; even the 
courts of the same state at different times will apply the law differ- 
ently. Take, for instance, the question of the intention of the parties 
as to the law governing a shipment of goods by sea. The English 
courts and the federal courts in the United States were called upon 
simultaneously to decide the question of the intention of the parties 
as to the law which should govern a shipment of goods from the 
United States to England. In both cases the court laid most stress 
upon the language of the bill of lading, and this language was identical 
in both cases. Both cases went through several courts. As a final 
result the Supreme Court of the United States held that the parties 
intended to be governed by the law as laid down in the United States 
courts,’ while the English Court of Appeal held that the parties 
intended to submit their contract to the law of England.? Counsel 
advising on the transaction here brought in question would be obliged, 
in order to inform clients as to the law which applied to the contract, 
to know whether the suit was eventually to be brought in a federal 
court in the United States or in the English courts. If he could ven- 
ture to predict that the suit would be brought in England, he might 
with some confidence assert that for one reason or another, or for 
none at all, the court would find that the parties intended to be gov- 
erned by the law of England. But suppose he could foresee that it 
was to be brought in the federal court of the United States. It would 
be impossible for him to guess what circumstance that court would 
rely upon in determining the intention of the parties. Would they 
presume that the law of the place of making was intended to govern, 
as was held in the case just cited? or the law of the place of perform- 
ance, as was held in a later case?* Would considerable effect be 
given to a consideration of what law would make the obligation 
valid ? or finally, would the court say (as it usually does in insurance 
cases) that the parties could not avoid the requirements of the law 
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of the place of making by an intention to adopt the law of another 
state? ! | : 

On a question of this sort counsel are dealing with a matter on which 
knowledge of the common law can throw no light and the precedents 
are practically valueless. As has been seen, the courts are inclined 
now to lay stress on one circumstance and now on another in finding 
the intention of the parties. / The parties must, therefore, take the 
risk of what the court may find their intention to have been. 

It may be said that counsel sufficiently familiar with the law 
might advise the parties to agree expressly upon the law of one state 
or the other as the law intended by them to apply to their agreement. 
Here, however, we are met by the difficulty that the courts will not 
necessarily enforce such an agreement or accept it as an expression 
of the real bond fide intention of the parties. In the first place, as 
was pointed out in considering Professor Dicey’s view of the sub- 
ject, the courts say in general that this is the mere expression of a wish 
that a certain law should be applied to their obligation, and not a 
complete submission of the contract to the state in question as the 
seat of its existence. In the second place, the courts may (and very 
probably would) refuse to apply the law agreed upon, on the ground 
that it was not the real bona fide desire of the parties to adopt that 
rule, but the agreement was merely the expression of a wish to escape 
from the burdens of the law of the place of making the contract. It 
is impossible to tell in advance whether the court in which the suit is 
brought will say, as several courts say, that no such agreement will be 
given any effect whatever; or whether it will say that there is in the 
case, notwithstanding the agreement, no bond fide adoption of that 
law; or whether, in the third place, the court will say that to allow 
the parties to agree upon this law would be allowing them to avoid 
the obligations of some other law, and for that reason their agreement 
will be given no effect. 

In short, in cases of this sort, it is practically impossible to predict 
what any court in which this form of rule is laid down will say as to 
the intention of the parties, and it is therefore impossible for counsel 
to advise clients, in advance of action, how they can make a valid 
and binding agreement. 
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2. 


The second. rule to be discussed is that which governs the nature 
and validity of a contract by the law of the place of performance. In 
theory the objection to this doctrine is, in brief, that it enables the 
parties to substitute for the law under which they act in making the 
contract another law, namely, the law of the place of performance. 
- If the law of the place where the parties act refuses legal validity to 
their acts, it is impossible to see on what principle some other law 
may nevertheless give their acts validity. The law of the place of 
performance can have no effect as law in another place, namely, the 
place where the parties act; for it is a fundamental doctrine of our 
law that “the laws of every state affect and bind directly . . . all 
contracts made, and acts done within it. A state may therefore regulate 
. . . the validity. of contracts and other acts done within it; the 
resulting rights and duties growing out of these contracts and acts.” * 
Any attempt to make the law of the place of performance govern the 
act of contracting is an attempt to give to that law exterritorial effect. 
It enables the parties to confer upon their acts a legal effect which 
the law under which the acts are done refuses to confer upon them. 

An attempt is sometimes made to limit the generality of this rule 
by providing that the law of the place of performance will govern 
only where that place was bond fide chosen by the parties as the place 
where they desired performance, not merely as a place to which they 
turned in order to obtain the benefit of its laws. This modification 
of the rule, however, does not present us with a theoretically more 
defensible rule, while it involves uncertainty of operation and is there- 
fore less practical. There are really four classes of problems which 
may arise in cases of this sort. (1) An agreement is valid where made, 
but the performance is forbidden where it is to be performed. In 
such a case if the performance is forbidden by law the contract cer- 
tainly should not oblige the contractor to carry out his agreement 
where, even after the contract was made, performance was forbidden 
by the law of the place of performance, though in an English case, 
it was held that a suit would lie for non-performance.? The prevail- 
ing doctrine in such a case is that such an agreement, if its perform- 
ance was forbidden at the time it was made, would never become 
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a binding obligation; the contract would be invalid even by the law 
of the place of making. (2) An agreement made in one state, where 
it is valid, to be performed in another state where the act of perform- 
ance is not forbidden, but where the agreement if made there would 
not be legally binding. In such a case there is no theoretical reason 
why the contract should not be valid. In almost every jurisdiction 
in the world the agreement would be valid if the question were one 
merely of the form of entering into the agreement, and there seems 
to be no reasonable ground for distinguishing between the form re- 
quired for validity and any other circumstance bearing on the validity. 
To hold in\such a case.that the law of the place of performance gov- 
erns the validity of the contract is to enable one state to dictate to 
another what acts done in that other’s borders shall and what shall 
not result in a legal obligation. In other words, it enables one state 
to extend. its laws over to territories of another. (3) An agreement 
made in one state, where the act of agreeing is forbidden or has no 
legal validity, to do an act in another state where the agreement 
would be legally binding. Here, again, if the law of the-state of per- 
formance is applied to the validity of the obligation, it enables an act 
to be done and to have legal validity in spite of the fact that the 
sovereign where it is done forbids it and refuses to give legality to it. 
(4) An agreement made in one state to do an act (forbidden in the state 
of agreement) in a second state where the doing of the act is not for- 
bidden. In this case it would seem that since the performance of 
the contract only and not the making of it is forbidden in the state 
where it is made, there is nothing in the law of that state to make 
the contract itself invalid. 
™ In all these cases the matter must, it seems, be determined theo- 
retically by the law governing the transaction, i.e., the law of the 
place where the parties act in making their agreement. If by that 
law their acts have no legal efficacy, then no other state can give them 
greater effect. If by the law of that state their acts created a binding 
obligation upon the parties, then the parties who have acted under 
that law must be bound by it. 
~ When we come to consider the practical effect of the rule under 
consideration we find that it has one very great advantage over the 
rule previously considered. It is more certain in operation, and its 
application does not generally depend upon the interpretation to be 
placed by the court upon the meaning of the parties’ acts. But while 
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this is true, there are nevertheless in many cases other circunistances 
interfering with the smooth operation of the rule. A contract must 
be made at a single moment once for all, and there can be but one 
act of contracting. The moment the parties are bound by a contract, 
that moment the obligation is forever fixed. The fact is, however, 
very different as to the performance. The performance of a single 
contract: may call for a long-continued series of acts, performable in 
various places. The performance may begin in one state and finish 
in another, or there may be’ acts to be done in two different states in 
order to complete a performance. Where this is the case, as it often 
is, the rule that the validity of a contract is governed by the law of © 
the place of performance is difficult of application. To meet this 
difficulty there are two alternatives. The first is in such a case to 
depart from the law of the place of performance altogether, and to 
apply to such a contract the law of the place of making only. This 
was the alternative adopted in the case of Morgan v. New Orleans, 
Mobile, and Texas Railroad,’ where, in the case of a contract per- 
formable partly in New York and partly in Louisiana, Alabama, 
Mississippi, and Texas, Mr. Justice Bradley said, “In this embarrass- 
ment I do not know that I can do better than to fall back on the 
general rule that the contract is to be governed by the law where it 
is made.” This forced application of a different rule in order to 
avoid embarrassment involves the abandonment of the principle of 
the rule that the contract is governed by the law of the place of per- 
formance. In other words, a mistaken theory found impracticable 
in operation yields to expediency. 

The second alternative is to apply to the validity of the contract, 
when the question arises as to any one breach of it, the law of the 
place where that breach happened. In other words, the contract 
would be held valid as to some acts of performance, invalid as to others, 
according to the place where those acts were to be done. This alterna- 
tive has been adopted in New Hampshire, for instance, in the case of 
contracts of carriage, with almost grotesque results. A shipment of 
goods perfectly valid where made would, according to this doctrine, 
put upon the carrier the strict liability of the common carrier while 
he was carrying the goods through certain states, while in other states 
it would enable him to claim that he was under no liability whatever. 

A second practical objection to this rule arises from the difficulty 
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of getting expert legal advice at the time when the formation of the 
agreement is under consideration. If two parties are contemplating 
the formation of a ‘contract and are seeking advice upon it, they must 
almost necessarily go to a lawyer in the place where the negotiations 
are being carried on. He can, in the nature of things, give expert ad- 
vice only in the law of his own state. If the contract is to be governed 
not by that law, but by the law of the place of performance, it will be 
necessary for him to advise on a law in which he is not expert, and 
where he is required to make special study and is particularly liable 
to mistake. All that was said in the discussion of the rule first under 
consideration as to the practical need of obtaining advice before act- 
ing applies here. The difficulty is less, to be sure, because if this rule 
universally prevailed the lawyer consulted would have no doubt as 
to what law should be applied. But he would still be unable to give 
expert advice in that law; and the parties would therefore either be 
obliged to get along with the best advice they were able to obtain on 
the spot, or else they would be obliged to send into the state of per- 
formance for an opinion, with all the difficulty, expense, and delay 
which that necessity would entail. 


. 

We come now to the third suggested rule, that the law of the place 
of making the agreement governs the nature and validity of the con- 
tract. That this rule is theoretically sound there can be no doubt. 
Even those judges and writers who finally lay down the different rule 
state this, first, as the natural one. The rule is based on the necessity 
of some law to raise an obligation between parties, and of this there 
can be no question. If two parties agree to do a thing, their agree- 
ment does not and cannot create any binding obligation to do it. 
The obligation created by the promise is merely a moral and social 
one, with which the law has nothing to do. It is only when the law 
affixes to the promise a legal obligation of performance that the parties 
can be said to have entered into a contract in a true sense. As the 
author has said, in another place, “in the legal sense, all rights must 
be created by some law.” * 

“The question whether a contract is valid, that is, whether to the 
agreement of the parties the law has annexed an obligation to per- 
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form its terms, can on general principles be determined by no other 
law than that which applies to the acts, that is, by the law of the place 
of contracting. If the law at that place annexes an obligation to the 
acts of the parties, the promisee has a legal right which no other law 
has power to take away except as a result of new acts which change it. 
If on the other hand the law of the place where the agreement is made 
annexes no legal obligation to it, there is no other law which has power 
to do so.” * | 

So far is this the case that it is everywhere agreed that where a 
statute of the state where the parties coniract applies to the contract, 
no other law, whether that of the place of performance or any other, 
can avoid the effect of the statute. This doctrine gives full scope 
to the territoriality of law, and enables each sovereign to regulate 
acts of agreement done in his own territory. — 

Practically this is the best rule. It is open to none of the objections 
urged against the others. In the first place, there is no uncertainty 
in the application of the rule. There can only be one place in which 
a contract is made, and what that place is can never be subject to 
great or serious doubt. There is practically no difference of opinion 
as to where a contract is made among the authorities on any particular 
case. The act of contracting is a momentary act; and the contract 
must arise at some particular moment as a result of an act done in 
some one state. 

The law of the place of making is furthermore the law which it is 
easiest for the parties to follow. An objection has been made to it 
on the ground that the place of making is merely accidental, that 
parties from different states may happen to meet in a third state and 
there form an agreement, and that when that happens there can be 
no presumption that these parties know the law of that state. The 
answer must be that the so-called presumption that the parties know 
the law is on the face of it false in fact, and is a mere way of saying 
that parties are bound by the law under which they act, whether they 
know it or not. Parties do not in fact, in most cases, know what the 
law is under which they act, yet they are justly held to be bound 
whether they know it or not, because if they do not choose to take 
the risk of what it may be, they may consult counsel learned in 





1 Summary of the Conflict of Laws, § go. 
2 Fowler v. Equitable Trust Co., 141 U. S. 384; New York L. Ins. Co. v. Craven, 
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the law and find out what it is. In other words, parties embarking 
on an important enterprise should consult counsel and be advised as 
to the legal nature of what they are about to do. Now if the parties 
happen to meet in a certain state and there enter into a treaty for a 
contract, and their business is so important that they wish to be sure 
that they are proceeding in accordance with the law, they will be 
almost certain to consult counsel. Neither party is likely to go back 
to his own state and there take advice. While, therefore, a party can- 
not be presumed to know the law of that place, he can very properly 
- be called upon to consult counsel there. In the practical sense, the 
law which it is easiest for parties to act under is the law of the place 
where they act; and it follows that the rule which is habitually ap- 
plied to the validity of their acts is the rule which is based on the 
most practical considerations. 

It thus appears that the principle which is both sound theoretically 
and most practical in operation is the principle that contracts are in 
every case governed as to their nature and validity by the law of the 
place where they are made. 

Joseph H. Beale. 


CAMBRIDGE, Mass. 







































GERMAN CONSTITUTIONAL LAW. 


GERMAN CONSTITUTIONAL LAW IN ITS 
RELATION TO THE AMERICAN 
CONSTITUTION. 





N studying the excellent book of the new President of Harvard 

University on the government of* England, the reader will have a 
great impression of the almost inextricable complexity of the modern 
state. Most people, even while taking part in public life, scarcely 
become aware of the true internal life of this immense body, as mem- 
bers of which we are daily working. It is such a fact as we may 
observe in regarding a physical organism. 

Every man has a superficial knowledge of his own corporal struc- 
ture. He knows not only that he wants his feet for walking and 
his hands for grasping, but he has also an idea more or less clear of 
his invisible organs for breathing and digesting, of his nerves as 
instruments for accepting impressions and giving out movements, of 
his brain as an indispensable machine for thinking. But to have an 
exact science of the astonishingly complicated structure from infi- 
nitely small elements, by which nature makes possible this work of 
individual life, he must study many years with books and with the 
microscope. He will make use of his organs accurately and per- 
fectly, yet he may or he may not know anything about all this. 
But if there occurs a disturbance in the working of his organs, he 
goes to the physician, and will trust most to the man whose science 
of the occult mysteries of organic life is the deepest. 

The social bodies, and mainly the state which overwhelms them 
all, are indeed complicated to a higher degree than is the physical 
organism. They are the most admirable work of mankind. History 
formed them in the course of centuries. Partly by reflecting will, but 
in greater part by unconscious working, many generations have pro- 
duced the invisible buildings we dwell in. Everybody knows by 
instruction the outlines of the state, and by experience forms nearer 
acquaintance with those parts of the edifice he inhabits or passes 
through. But nobody can perceive the whole nor conceive the struc- 


ture of every part and the connection between the one and the other. 
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Even if he could do so, he would have only a conception of the mere 
mechanism by which social life operates. But the state is no dead 
mechanism which receives its movement by a force coming from 
outside. It is a living being, an organism, whose life rises from its 
own powers and is directed by its own soul. Each member of the 
nation, be he official or ordinary citizen, has to do with this life and 
is one of the working comnonents of its unity. But in practical life 
he will gain but a vague impression of the immanent vitality and 
powerful unity ‘itself. It is the difficult task of political and legal 
science to seek the true sources of common life and activity, by pene- 
trating the whole, by analyzing the complicated detail, and by reveal- 
ing the general rules, the thoughts and principles manifested in the 
single phenomenon. The genuine object of scientific treatment is 
here as everywhere the discovering of truth. But theory will also do 
a useful work for practice, if it promotes the understanding of the 
organic nature of human societies and awakens the conscience of 
the profitable and harmful effects of individual activities in the com- 
plex life of the whole. 

There is, besides this complexity in structure, another analogy 
between social and physical bodies, which strikes the mind of the 
attentive observer. It is the manifoldness of varieties, developed in 
history. Surely we find not only the same elements, but also certain 
general forms of structure, in all kinds of human societies, as in all 
kinds of animals or plants. But the differences between them are 
nevertheless perhaps greater than between a bird or a fish, or be- 
tween an oak and a rose. This will be found true not only in com- 
paring the great organism of state or church with any private 
corporation, union, or association, but also in contemplating the 
mighty commonwealths of the modern world for themselves. 

It will not be astonishing if we remark sharp contrasts in the 
organization and internal life of empires whose inhabitants belong 
to different, races, as Russia and France, or China and Spain. 
There is naturally much greater similarity between the states of 
European type. All had the same origin. Their foundations were 
set up in the Frankish period; their development in medieval times 
depended upon the principles of the feudal system and was influ- 
enced by the ideas of the universal Roman Empire and the universal 
Roman Church; their transmutation into modern forms was achieved 
not without help from the renaissance of political thoughts of Greek ~ 
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and Roman antiquity. Thus to-day they must also of necessity be 
characterized by many identical features. Yet how fundamental is . 
the difference between the public institutions and, widely more, the 
public life of the nations of Teutonic and of Latin origin! The states, 
formed exclusively or mainly by Teutonic people, have surely re- 
tained much of the original common standard and spirit. But 
nevertheless the contrasts between them are very much stronger 
than, on the other side, the contrasts between the single realms of the 
Latin type. 

To the Teutonic states belong three great world powers: England, 
the United States, and the German Empire. There are still other 
formations of the same origin, which have for us in the point of 
historical differentiation a keen interest, — Netherlands, the three 
Scandinavian kingdoms, the Republic of Switzerland, which, though 
including some Latin cantons, is essentially a German product, 
Austria, the German origin of whose constitutional law cannot be 
contested. What a wealth of variety is suggested to our minds by. the 
mere pronunciation of these names! But let, us confine our short 
survey to the three first-mentioned commonwealths. 

England and the United States have, no doubt, a strict similarity, 
as should be the case between mother and daughter. Thus the 
structure of their public life exhibits from many standpoints a uni- 
form aspect, which is wholly opposite to the aspect presented by all 
peoples of the European continent. Perhaps the strongest bond 
which holds together old and new England is the common law, and 
with it the conception of law at all, whereon is based the whole com- 
munity. For one like the writer, a teacher of law, the fundamental 
difference between Continental and English legal systems forms the 
widest gap between my own country and America. The fact that, 
while the peoples of the European continent, with few exceptions, — 
for example a part of Switzerland, — altered their native law by the 
reception of the written Roman law, the English world continued to 
conserve and build up its ancient home-law, distinguishes sharply 
the theoretical and practical character of public life on both sides. 
Nevertheless, even in this point the difference between Germany and 
America is less weighty than that between Germany and England, or 
between America and France. On the one side the German law 
was never wholly overrun by the Roman Code, and has in the last 
century experienced a powerful resurrection in private and still more 
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in public matters. In our universities there are separate chairs for 
teaching Roman and German law. On the other side the American 
development is nearer to the continental evolution than the English 
development has hitherto been. In America the law of nature 
has had a greater influence upon the formation of the existing 
institutions, and the aversion against codification of law has been 
less strong. 

As a consequence, in America, as in Germany and the other coun- 
tries of the continent, constitutional law is based upon fundamental 
statutes, while in England the constitution is not contained in any 
one single document. Surely also in America, as in Germany, cus- 
tom and convention supplement the paragraphs of the written con- 
stitution and produce in time many changes unforeseen by its framers. 
Note the mighty influence of parties on government, yet no constitu- 
tion says a word about party. But the written constitution stands 
on a higher plane and is for each citizen of America a thing almost 
holy. Also in Germany the written constitutions are guaranteed by 
promissory oaths of the sovereign, the officials, and the deputies. In 
America the constitution is inviolable by the legislature, and can be 
altered only by a very extraordinary procedure which is not often 
set in motion. In Germany constitutional amendments are more 
easily and more frequently made. Yet in Germany also there is 
prescribed a particular form of procedure for all such amendments. 
We have not different organs for constitutional law making, but a 
larger majority of the legislature, or at least, as in Prussia, a longer 
period of deliberation, is required. 

The greatest resemblance between German and American public 
institutions is to be found, no doubt, in the fact that in both coun- 
tries there exists a federal organization of the state power. While in 
England the whole sovereignty is concentrated in a King and Parlia- 
ment, and the divisions of the country are only communities with 
delegated power, in Germany, as in America, there is a double system 
of state life. The German Empire — unlike the former German con- 
federation dissolved in 1866 by war and violence — is a true state, 
to which ‘every German is immediately subject. But the single 
kingdoms and smaller monarchies and the three free cities, which 
compose the empire as its members, are also true states. They 
existed before they were united into a federal state and have not 


given up all their original power. Each has its own constitution, 
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fixed by its own people and completely intangible by the empire. 
In case of a conflict between the government and the representative 
bodies each part may, if a special court for the decision of such ques- 
tions is not ptovided, bring the question before the organs of the 
empire. 

The constitutions of the single German states are much more 
different the one from the other than are those of the American 
states. 

There are three republics, the free “‘ Hansastiadte,”’ Lubeck, Bremen, 
and Hamburg, whose sovereignty is exercised by a great council im- 
mediately elected by the citizens, the “‘ Biirgerschaft,” and a narrower 
council elected by this “ Biirgerschaft,” the “Senate,” whose head 
is the yearly changing “ Biirgermeister.” Both assemblies together 
possess the legislative power, while the executive power is lodged in 
the “Biirgermeister” and “Senate,” controlled by the representa- 
tive assembly. 

All the other states, to the number of twenty-two, are hereditary 
monarchies. In twenty of them the monarchical power is limited by 
a modern representative organ, that is to say, a “ Volksvertretung,” 
or a parliament. In the greater states this is divided into two sepa- 
rate houses after the pattern of the English House of Lords and 
House of Commons. In Prussia there is a “Herrenhaus” and a 
“Haus der Abgeordneten”’; in Bavaria, a “Kammer der Reichs- 
rite”? and a “Kammer der Abgeordneten”; in Saxony, Wiirtem- 
berg, Baden, and Hessen, a first and a second chamber. The upper 
house is a more or less aristocratic element of the representative 
organ of the people; the members are appointed or elected in very 
different ways, partly by nomination of the Crown, partly by election 
of Town-Councils, Universities, other corporations or electorates, 
partly by the union of a seat with an hereditary or personal dignity. 
The second chamber in all these states is elected by the whole people 
and forms a democratic element. But there are strangely different 
systems of election. In Prussia the right of voting belongs to every 
citizen; but the voters of every district, called the “ Urwihler,” are 
divided into three classes according to the size of their taxes, each 
class paying one-third of the taxes levied in the electoral district. 
Each class chooses the.same number of electors, called ‘“ Wahl- 
manner,” and the electors meet in one assembly for choosing the 
two or three deputies of the “ Wahlkreis.” Thus the election is indi- 
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rect, and is performed, not by ballot, but by open declaration. In 
Saxony there has been introduced within the last year a system of 
universal suffrage, modified by the system of plurality of votes; that 
is to say, individuals may have more than one vote each, the number 
of votes depending upon landownership, higher education, and the 
payment of taxes above a certain amount. The southern states of 
Germany have in recent years conceded the right of universal, equal, 
direct, and secret voting. In all these constitutional monarchies the 
Prince is the representative of the sovereignty. But the legislative 
power cannot be exercised by him without the consent of both houses. 
The executive power lies in his hands, but he is forced to perform 
every act of government with the.assistance and the written assent of 
a minister, who is charged with personal responsibility for it. The 
whole administration, and especially the income and expenditure of 
the public treasure, are under the control of the chambers. 

In most of the smaller states the constitution is built upon these 
same principles, except that there exists only a single chamber, some 
of whose members must be appointed in a manner other than that 
of general election. But there are two states without any modern 
constitution: the two Grand-Duchies of Mecklenburg. Here the 
monarchical power is limited by a corporation of the ancient 
“‘Landstinde,” which are composed of the proprietors of the great 
landed estates, “Rittenschaft,” and the magistrates of the greater 
towns, “Landschaft,” all holding their seats in their own right. 
Furthermore, the ancient and peculiar character of these iwo states 
is illustrated by the fact that both of them, each having its own 
sovereign, preserve an old “landstindische Union ”’; that is to say, 
they have in common only one popular council. | 

All these single states have full power in the matter of changing 
their constitution. They have also full power in the matter of their 
territorial basis. They may alter their boundaries by treaties with 
the neighboring states. The Empire can make no changes in their 
territory, except in the case of making peace after an unlucky war. - 
But if the alteration of the boundaries would also alter the bound- 
aries of the Empire, there is necessary a double act of legislation by 
the state and by the Empire. 

Unlike the American commonwealths, the states have also retained 
the position of international persons. They are, it is true, deprived 
of the right to make war and peace. But they can make interna- 
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tional contracts, not only with another member of the Empire, but 
also with foreign states. They can also send and receive diplomatic 
agents to and from foreign powers, while the right of sending and 
receiving consuls is wholly reserved to the Empire. 

In all matters not covered by the imperial power they have, like 
the American commonwealths, an independent legislative, executive, 
and judicial power. But in a wide field — wider than in the Ameri- 
can Union — the states are strictly bound by the legislation and the 
control of the Empire. In these things they have only, as one may 
say, the position of bodies for self-government. In the matters with 
which the Empire does not deal they exercise full sovereignty. Ex- 
amples of such matters are the organization and control of the smaller 
communities, villages, towns, districts, provinces; many matters of 
police; railways and public roads; agriculture and agrarian affairs; 
mines; waters; hunting and fishing; the whole work of education, 
elementary schools, secondary instruction, high schools, universities, 
academies of science and of art; also all matters of church. It is an 
important field, wherein each state may exercise its own legislative, 
administrative, and judicial power without any intervention from a 
higher authority. , 

Besides the states, the German Empire includes other members of 
different character. 

There is the Reichsland, Alsace-Lorraine. This is not a state, 
because the governmental power does not reside in the Reichsland 
itself, but in the Empire. The rights, elsewhere belonging to the 
particular sovereign, are in the Reichsland exercised by the organs 
of the Empire, and are partly delegated to an imperial “Stadthalter,” 
residing at Strassburg, who, like a monarch, is obliged to govern by 
responsible ministers. But though it is not a state, the territory is 
endowed with self-government, which in the course of time has 
increased more and more. It possesses a representative body, the 
“‘Landesausschuss,” whose consent is indispensable for every act of 
territorial legislation, and by which the budget of the territory is fixed 
and controlled. The Reichsland has been compared with the Ameri- 
can territories. Indeed, there is much resemblance. Also, as in the 
case of most territories, the Reichsland is ambitious to become a 
state. But the difficulties in achieving this end are almost insur- 
mountable. ‘To become a state, the Reichsland must either be 
endowed with a new dynasty or be elevated to a republican common- 
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wealth. Now the one of these alternatives is excluded by the jeal- 
ousy of the existing dynasties, and the other by the prevalence of 
monarchical tendencies in Germany. 

The Empire possesses, further, a number of colonies. But the very 
interesting study of the organization and the government of these 
colonies in comparison with the English, and now also the American 
colonial, system must be omitted in this short article. 

The Empire itself is the great superior state, built upon and above 


. all these subordinate commonwealths. The Empire has an organiza- 


tion without pattern in any other country. But the general nature of 
the federal state produces some analogies with the structure of the 
United States. 

The immediate organs of the German Empire are the “Kaiser,” 
the “Bundesrat,” and the “Reichstag,” to which may be added 
the “ Reichsgericht.” 

The head of the Empire is the Kaiser. But the Kaiser, as Kaiser, 
is no monarch. He has, no doubt, the personal prerogatives of a 
monarch, enjoys the honors of a crowned head, and is not responsible 
for his acts before any court. But he is the equal, not the superior, of 
the other German princes, the first among peers. He exercises the 
rights of a sovereign, not only in his own name, but in the name of 
the United Princes and Free Cities, as the collective sovereign of the 
Empire. And he is far from possessing full monarchical authority. 
His part in legislation is limited to the promulgation and publication 
of the bills agreed upon by the Bundesrat and Reichstag. He has 
not the limited veto of the President of the United States; he has 
no veto at all. He is the chief of the military and naval forces of the 
Empire. But the army is not, as is the navy, a strictly united body. 
It is composed of contingents from the single states. Of these con- 
tingents the Bavarian is a separate army, which only in case of war 
stands immediately under the command of the Kaiser, while in peace 
the King of Bavaria is its highest commander. Also the Kings of 
Saxony and of Wiirtemberg enjoy most of the rights of command 
over their contingents. The other chiefs of contingents have by 
several conventions, provided for in the constitution of the Empire, 
ceded almost all their rights, not to the Kaiser as Kaiser, but to the 
King of Prussia. The administration of naval affairs is a matter 
that belongs to the Empire and is directed by the Kaiser and his 
admiralty. But as to the army the military administration belongs 
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to the states, and is performed by the four ministers of war in Prussia, 
Bavaria, Saxony, and Wiirtemberg. 

The Kaiser represents the Empire as against the foreign states. 
He sends and receives the diplomatic agents and the consuls, he rati- 
fies the international treaties of the Empire, he has the rights of 
declaring war and of making peace. But if the treaties concern a 
subject of imperial legislation, for example trade, navigation, or 
private law, he is obliged to obtain the consent of the Bundesrat and 
Reichstag. And to declare war he needs the assent of the Bundes- 
rat, except in the case of a hostile invasion of the territory of the 
Empire. 

As to the civil administration, the Kaiser is charged with the exe- 
cution of imperial acts passed by the Bundesrat and Reichstag and 
of the resolutions of the Bundesrat, and with overseeing the admin- 


istration in the states in so far as the execution is intrusted to the _ 


states. But, unlike the President of the United States, he is not his 
own minister and he is not responsible in his own person. He has 
to appoint a responsible minister, whose written assent is required 
for the validity of every measure of imperial government, matters of 
military command excepted. This minister is the Chancellor of the 
Empire, the “ Reichskanzler.” 

The Reichskanzler has a most important legal position, much 
higher than that of the Prime Minister in constitutional monarchies. 
There exist, it is true, many high offices of the empire, called “ Reichs- 
amter,” to which are intrusted particular branches of the administra- 
tion. There are Reichsimter for foreign affairs, for the navy, for 
internal government, for justice, for post and telegraph, for the 
treasury, for the colonies, etc. But the chiefs of those offices, called 
Secretaries of State, are only guasi-ministers. They are all subordi- 
nate to the Reichskanzler. They have a responsibility of their own, 
but their responsibility is limited by the nature of their department, 
while the Reichskanzler remains responsible for the whole. The 
Kaiser has further the right to summon the Bundesrat, and to sum- 
mon, prorogue, close, or dissolve the Reichstag. But also in these 
functions his power is limited by strict constitutional rules. The 
right of dissolving the Reichstag he can only exercise with the con- 
sent of the Bundesrat, and a new Reichstag must be elected within 
a period of sixty and convened within a period of ninety days. 

Thus the executive power of the Kaiser is far from being that of 
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a plenipotentiary. It is, however, more complete in the Reichsland 
and in the colonies, because here the exercising of the whole govern- 
mental power within the limits set by law is vested in the Emperor 
acting with the Reichskanzler. 

The legal attributes of the German Emperor are much narrower 
than are those of the American President. The President is for four 
years invested with the almost absolutely arbitrary direction of the 
executive power. He is together head of the Union, whose majority 
he represents in the relations to other nations and to the single states, 
chief of the navy and of the army, and, if I may say so, Reichs- 
kanzler or Prime Minister. The cabinet he forms is only the instru- 
ment of his will. Nevertheless the position of the German Kaiser is 
not only higher in rank, but gives him also a greater influence on 
politics. But that is the effect, not of the constitutional functions 
attributed to the Kaiser as Kaiser, but of the legal union of the im- 
perial Crown with the Crown of Prussia. 

If the Emperor were elected, as the Emperor of the former holy 
German-Roman Empire used to be elected, and the votes should be 
given perhaps for a prince of Reuss or Lippe, his position would be 
intolerably weak. Now the constitutional law, by which. the impe- 
rial dignity is inseparably annexed to the Prussian kingdom, alters 
the situation completely. The Emperor is not only head of the 
Empire for life, but the crown is inherited by his descendants. Every 
Emperor is the born representative of the united nation. Every Em- 
peror is also the born sovereign of that one of the German states 
which is not only incomparably the greatest, but is endowed with a 
legal hegemony and is to be called the “Empire State,” in a much 
more strict sense than is the State of New York. The Kaiser may 
thus confer the office of Reichskanzler and that of Prime Minister 
of Prussia on the same person, as he always has done, except during 
a short period of a fewmonths. And as Prussian king he is also the 
president and the mightiest member of the second great organ of the 
Empire, the “ Bundesrat.” 

‘The Bundesrat is the most peculiar organ of the Empire. We can- 
not compare it with any political body in any other country. To be: 
sure, it takes the place which in the United States belongs to the 
Senate. Like the Senate, the Bundesrat is composed of the single 
states, and its functions are partly those of an upper house. But its 
structure is far from being that of a parliamentary chamber. The 
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members of the Bundesrat are not elected deputies, but plenipotenti- 
aries of the single states. They may not vote according to their own 
conviction, but are charged with the duty of the votes of the states 
themselves. Thus they are appointed by the sovereigns of the sepa- 
rate states, and receive from them their instruction how to vote. 
Their “Yes” or “No,” once given, is incontestable. But they are 
responsible to those who gave them their authority. By whom and 
how they are to be instructed is a matter of constitutional law in 
every single state. But for the Empire there exists only the fact 
that the mandatary is authorized by an act of the legal sovereign of 
his home state, and his legitimization is examined and approved by 
the Bundesrat itself. Thus the Bundesrat is in an eminent sense a 
federal organ of the Empire. It is the instrument by which the par- 
ticular states, as organized bodies, arouse their membership of the 
general body to activity and gather their separate wills into a common 
will of the whole. 

In accord with this the Bundesrat is invested with a large author- 
ity. One may say that it has to exercise all the rights of the collec- 
tive sovereign of the Empire, as far as they are not transferred to 
the Kaiser. The Bundesrat participates, like the American Senate, 
in every legislative act. Every imperial bill, every ‘‘ Reichsgesetz,” 
requires uniform resolutions of the Bundesrat and the Reichstag. 
But the Bundesrat is at the same time invested with the highest 
executive power in all imperial matters. It is a supreme council of 
government. Its resolutions furnish the rules for the administration 
of government by Kaiser and Reichskanzler and the higher and 
lower officers of the Empire. The constitution provides for nine 
standing committees of the Bundesrat (Bundesfatausschiisse), which 
are charged with the preparation and carrying out of its resolutions 
in the various departments of the government. . 

The Bundesrat decides by majority of votes. But the number of 
votes assigned to the single states is not equal. The number is fixed 
from an historical point of view, in conformity with the number of 
votes in the former Bundestag of the German confederation. Were 
it measured by the amount of population, Prussia would have a 
majority for herself alone, because she comprises almost two-thirds 
of the whole German people. Thus this institution, in spite of its 
name “Bundesrat,” would be a mere sham. Now Prussia has only 
seventeen votes out of fifty-three, while Bavaria has six, Saxony and 
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Wiirtemberg four each, some states. three each, some others two, and 
the smaller states one each. Prussia may thus be overwhelmed by 
a majority. But this is not possible in military matters and in most 
matters of taxation, as regards which no alteration of the law can 
take place against the vote of Prussia. Further, no amendment of 
the constitution can be made if a minority of fourteen votes is opposed 
to it. Thus Prussia by herself has a veto upon every alteration of 
the constitutional law. But the same veto is conceded to any group 
of smaller states, if they have together fourteen votes, in particular 
to the three other kingdoms, whose votes reach together exactly the 
number of fourteen. Finally, the consent of each state is required 
when her special rights, guaranteed by the constitution, would be 
affected by a resolution. 

The third great organ of the Empire is the Reichstag. Its forma- 
tion corresponds with the formation of the House of Representatives 
in the United States. The deputies are chosen by universal, equal, 
direct, and secret election. Every German above twenty-five years 
of age has the right to vote, saving the exceptions usual in all coun- 
tries, — disabilities resulting from crime, insanity, receipt of poor 
relief, etc. Every German means every male German. Woman 
suffrage has in Germany fewer chances for success than elsewhere, 
because we regard the voting right as an equivalent for military duty, 
which in Germany binds every citizen and does not affect women. 

The Reichstag has all the functions of a representative body in a 
constitutional monarchy. It takes part in the legislature and con- 
trols the whole administration. It is, like the Kaiser, a strongly 
national organ of the Empire, for which the division of the nation 
into states is immaterial. The Reichstag is a “ Volksvertretung ” of 
modern character throughout. 

The Empire possesses, too, an organ for judicial power in the Court 
of Empire, the “Reichsgericht,” residing at Leipzig. This high 
court gives its judgments in the name of the Empire. It has final 
jurisdiction in questions of criminal and civil law. But its authority 
does not extend to constitutional questions as such. In this respect 
there is a great difference between German and American institu- 
tions. In the opinion of the writer it is a fundamental deficiency of 
our public law that there exists no protection of constitutional prin- 
ciples by an independent court of justice. It is no sufficient substi- 
tute that the Bundesrat is charged with a sort of international or 




















GERMAN CONSTITUTIONAL LAW. 285 


interstate jurisdiction as between the various states, and the Bundes- 
rat and the Reichstag with authority to interfere in constitutional 
conflicts in a single state. In Europe the conviction of the omnipo- 
tence of the legislature prevails, so that the judges are obliged to 
obey every legislative measure enacted in legal form. Thus as against 
a “Reichsgesetz”” no appeal to any court can bring help in the case 
of violation of constitutional rights. The courts dare not apply the 
statutes of the single states if they run counter to a Reichsgesetz. 
For “Reichsrecht ” breaks “Landesrecht.” But if that be not the 
case, the state legislature is also omnipotent, and its measures can- 
not be invalidated by a court. Only against measures of the admin- 
istrative organs, however, the rights of individuals and communities 
in matters of public law are protected by judgment. But instead of 
the ordinary courts, special courts for administrative law, called 
-“Verwaltungsgerichte,” deal with such questions. Such courts exist 
in almost all German states. The Empire lacks a general court 
of this character, but it possesses some courts with judicial func- 
tions in regard to certain kinds of administrative questions. For 
example, a “Bundesamt fiir das Heimatwesen” for decision of 
questions of settlement for the support of the poor, the Patent 
Office (Reichspatentamt) for inventions, the “ Reichsversicherung- 
samt” for adjudication of questions of the legal insurance of 
laborers, etc. 

Thus the German Empire is a great commonwealth with her own 
powerful organs. It rules immediately all German citizens, so far as 
the sovereignty is not reserved to the single states, and it controls the 
states, so far as they are subject to the central power. That is wholly 
the same as in the United States. But in Germany the central power 
is much greater than in America. The principal difference lies in the 
much larger authority of the central legislative power. In Germany 
not only the regulation of trade, manufacture, labor, navigation, 
busses, banks, insurance, copyright, and almost the whole of econo- 
mic life is an imperial matter, but the Empire is also empowered to 
legislate upon all questions of civil law, criminal law, and law of 
procedure. Indeed the Empire has framed a code of criminal law, 
a code of criminal and a code of civil procedure, a code of com- 
mercial law, and since the year 1900 a code of private law, 
by which uniformity of law in the whole country is substantially 
effected, and only a narrow field is reserved for state legislation in 
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these matters. The legislature of the Empire has also regulated the 
conditions of acquiring and losing citizenship in a single state, with 
which is immediately joined the citizenship of the Empire. Thus it 
is largely a difference of form, that, while in America the citizenship 
of the state depends upon that of the Union, in Germany the “ Reichs- 
angehérigkeit ” is the consequence of the “Staatsangehérigkeit.” 
Furthermore, statutes of the Empire regulate all military duties, 
rights, and substitutions. 

The Empire is exclusively entitled to impose customs on imported 
and exported goods, and taxes on tobacco, sugar, salt, brandy, and 
beer, and has besides, concurrently with the states, the right of levying 
taxes upon income, property both real and personal, and inheritance. 
Hitherto the Empire has not introduced direct taxation in its strict 
sense, so that the taxes upon income, wealth, and industrial occupa- 
tions are reserved’ to the states, and that upon real estate to the local. 
communities. But the Empire has already established many taxes 
which are nearly direct in nature, mainly stamp taxes and a tax 
upon inheritance. Within the past year Germany experienced a 
great struggle relating to the reform of the finances of the Empire, 
which ended in rejecting the proposal to levy an inheritance tax even 
upon properties devolving upon husband or wife and children. So 
far as the income of the Empire from taxes and the profits of gov- 
ernmental departments are not sufficient for the expenditures, the 
deficit: is covered by contributions of the single states, called 
“Matrikularbeitrage.” 3 

The legislative power of the Empire extends, as already remarked, 
much farther than its executive and judicial power. The direct 
imperial administration as such is limited to certain departments, 
such as foreign affairs, navy, post, and telegraph, the bank of the 
empire, etc. But the administrative offices of the states must, in all 
departments which are subject to the legislation of the Empire, act 
in accordance with the imperial statutes and the regulative orders 
given by the Bundesrat, the Kaiser, the Reichskanzler, or a specially 
authorized Reichsamt. Thus in raising customs and taxes for the 
Empire, in military administration, in coining, in sanitary measures, 
in overseeing busses, manufactures, etc. Except in cases of high 
treason against Emperor or Empire, the judicial power of the Empire 
is appellate only, that is to say, so far as an appeal to the imperial 
court at Leipzig is permitted at all. But all courts of the states have 
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to observe the form of procedure prescribed by the Empire and to 
apply the law enacted by imperial legislation. 

There is to be mentioned a peculiarity of the German constitution 
unknown to the American federation. This peculiarity is seen in the 
reservation of rights by certain states, mainly by Bavaria, and in 
lesser degree by Wiirtemberg and Baden. We have already spoken 
about the independence of the Bavarian army. Bavaria and Wiirtem- 
berg have their own posts and telegraphs. The three states men- 
tioned enjoy exemption from the taxes laid upon beer by the Empire, 
and levy these taxes for their own public treasury. This is a keenly 
important privilege for Bavaria. Bavaria is also exempt from the 
poor law of the Empire. There are some other privileges, too numer- 
ous to be enumerated here. All these exemptions and prerogatives 
are jealously upheld and guarded by the states that possess them. 
It is manifest that those special state rights must have an influence 
also upon the budget of the Empire, and make necessary a very com- 
plicated annual financial reckoning. 

Throughout the brief history of the German Empire there may be 
observed a permanent growth of the central power and a steady 
progress toward unification of the law. As we say in Germany, 
“the tendencies toward unification prevail over the tendencies toward 
federalism.”’ Nevertheless, there is no doubt that the decentralizing 
forces are yet strong enough to maintain the equilibrium in the 
future, so far as we can foresee. 

The writer has tried to draw a sketch of the German constitutional 
law. But the constitution is only the framework of the public life. 
There is much that might be said about the practical working of the 
constitution. This, however, cannot here be attempted. 

Germany and America differ from England and many other coun- 
tries in not having a parliamentary government. In Germany neither 
the Reichstag nor the popular assemblies of the single states rule 
by a cabinet representing their majority. To be sure the legislative 
houses are important factors in public life, which could not go on 
without their legislative and controlling functions. But neither the 
Emperor nor the sovereigns of the states are obliged by law or by 
convention to choose their counsellors from the majority in Parlia- 
ment. The responsibility of the Reichskanzler is only a political one. 
It is the same with the ministers of Prussia, and really, too, with the 
ministers of the smaller states, though in many of these an impeach- 
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ment of ministers for misdemeanor is provided for by constitutional 
law. In truth, the cabinet is nowhere able to govern without gaining 
and holding a parliamentary majority. If not possessing a majority, it 
is at length compelled to resign or to dissolve. But while the cabinet 
retains office, it is independent of parliament and parliamentary parties. 

In America, too, the government is not a parliamentary one. The 
President of the United States is not the trustee of Congress nor 
of one of the houses. He is the immediate trustee of the sovereign 
nation. It is the same with the governors of the single states. They 
are chosen by the will of the people, and, once in office, may remain 
there, although the majority of the representative body belongs to 
the opposite party. 

In spite of the fact that parliamentary government is unknown in 
both countries, a marked difference between American and the Ger- 
man public life is produced by the unequal influence of parties in 
the two countries. | 

In America, that person who is for a few years the head of the 
state is in a certain sense elected by a political party. For it is 
really the convention of a party which chooses the candidates who 
have any chance of election. And the electors, if they use their 
votes effectively, must cast their ballots for one or the other of the 
party candidates. Such party government is possible, because here, 
as in England, there exist only two great historic parties, strongly 
organized and continually struggling for victory,—the smaller 
parties lately formed not yet having sufficient importance effectively 
to influence the result. ‘Thus the government is, no doubt, a party 
government. The head gf the state is bound to a party. The 
leading officials and many of the subordinates are taken from the 
ruling party and removed in case of change. 

In Germany the Reichskanzler and the ministers are appointed 
by the hereditary heads of the Empire and of the states. It is 
assumed that the King stands above parties. He has to represent 
the whole of the nation by inherent right. His authority is not con- 
ferred upon him by a majority of the people, but is founded on the 
historical connection between the dynasty and the country. Now 
the high officials of the commonwealth, deriving their authority from 
the crown and called to execute the will of the monarch, are expected 
also not to be party men, or, at least, not strictly party men. Also 
for them party interest has to vanish. Even if formerly belonging to 
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a party, a Reichskanzler or a minister has to conduct. himself as if 
he were not a party man. 

Indeed, a party government in Germany would be nearly impos- 
sible. We have plenty of parties, none of which can hope to gain a 
parliamentary majority for itself. We have Conservatives and Liberals 
in various colors, we have also a great Catholic party, and a danger- 
ous party of social democrats. Thus the majority in each special 
case may be formed by a different party combination. Such parties 
as we have now in Germany are not capable of governing. There- 
fore the German government is still carried on to-day, as it was in 
the time of absolutism, mainly by men who belong to the class of 
standing officers. The prevailing force in German public life is the 
activity of learned men, who are educated and trained for the public 
service, serve the state for life, and devote all their thought and effort 
to the public weal. The Reichskanzler and the ministers are not 
necessarily, but are ordinarily, chosen from this great body of off- 
cers. In this case they retain their official character, only they are 
elevated for a time to higher rank and charged with special duties. 
In every case such men seem to be the leading members of the official 
class. Thus instead of a party government we have in Germany 
a bureaucratic government, modified by the influence of popular 
parties. The German bureaucracy has not abdicated. Also it has 
preserved its inherent virtues. Many people think it has retained too 
many of its immanent faults. 

The differences between the two great federative commonwealths 
of America and Europe are, therefore, fundamental, and must be 
evident even to a superficial observer. But the writer hopes that it 
will have been seen that, in spite of the inevitable contrast between 
republican and monarchical institutions, there exists also a surprising 
resemblance and many accordant features. 

We have forgotten since the time of our fathers to put the question, 
once discussed as the fundamental problem of political theory, Which 
constitution is the best one? We believe no more in a natural law 
that should be revealed by the human reason and would prescribe a 
rational constitution fit for every people in every epoch. Thus in 
comparing the public law of different countries we endeavor no 
longer to discover any absolute superiority of either of them, but we 
ask only whether the constitutional law of each country accords with 
its public feelings and wants. 
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And that is, in the opinion of the writer, at last the greatest simi- 
larity between American and German public life, — that on both 
sides of the ocean people regard their constitution as the emanation 
of national spirit and the guarantee of national weal. Germans and 
Americans attribute in a high degree the rapid growth of culture and 
material well-being in their countries to the powerful unity, saved in 
America, and created in Germany, by blood and iron in a civil war, 
and typified in each case by a great man, your Lincoln and our 
Bismarck, Germans and Americans both acknowledge the benefits 
of the federal system, which prevents the proper life of parts being 
swallowed up by that of-the whole, and protects sound decentraliza- 
tion and vigorous self-government. They have an abiding sentiment 
for the historic ground they stand on. Thus we may hope that the 
progress of national life will be secured by developing constitutional 
law by constitutional ways and means without new revolutionary 
crises. We may also hope that the cotnmon origin of peoples, the 
affinity of public institutions, and the harmony in political views will 
contribute to the growth of the friendly relations between the great 
Republic and the mighty Empire, and of intimate sympathy between 
the two nations. 

Otto Gierke. 
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James Barr Ames, Dane Professor of Law and Dean of the Harvard 
Law School since 1895, died at Wilton, N. H., January 8, 1910. Many 
are the teachers whose intellects command the admiration of their students, 
but few are those for whom their students feel a real and sincere affection. 
Dean Ames was both admired and loved. The genius of his clear mind 
was our inspiration and made to thrill with live and human interest, sub- 
jects which might have proven dry and tedious. His kindly interest and 
ever present sympathy in our work brightened our student lives. Though 
tireless in his own labors, he was never too busy to hear our often trivial 
questions or to help us in our difficulties. He never sermonized: his life 
was. a sermon. 

As a Trustee of the HARvARD Law REvtew since its founding and as a 
frequent contributor to its pages, Dean Ames has been to this Review a 
friend for whose services we are deeply grateful. It is planned to make the 
March issue a memorial number. ‘ 


THe Law ScHoot. — Professor Samuel Williston, LL.B. 1888, one of 
the founders of the Harvarp Law Review, has been appointed Acting 
Dean. The courses in Pleading and Equity II will be conducted, for the 
rest of the school year, by Mr. Austin W. Scott, LL.B. 1909, and the course 
in Equity III by Mr. Charles F. Dutch, LL.B. 1905, both former editors 
of this Review. 
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THE CONSTITUTIONALITY OF THE NEBRASKA BANK DEPOSITORS’ 
GuARANTY Law. — The courts have declared that the exercise of the 
state police power is subject to judicial review under the “equal protec- 
tion” and ‘“‘due process” clauses of the 14th Amendment.’ From these 
restrictions a doctrine has been evolved that the legislative action must be 
“reasonable”; that is, it must not be arbitrary, and must be designed to 
accomplish some recognized purpose of the government, which purpose 
must have an intimate relation to the means employed.? Since the deter- 
mination of such a question is necessarily one of fact, the Supreme Court 
has refused to define what constitutes a reasonable exercise; each case 
must be decided on its particular circumstances. Thus, it is recognized 
that what is a proper exercise of the police power will vary according to 
locality and according to changing economic and social ideals.* Although 
some premature legislation has been checked by the courts,‘ there is no 
doubt that their determinations are influenced by the spirit of the times; 
and they refuse to interfere with police regulations unless the character or 
purpose thereof is utterly unreasonable.’ Legislation in furtherance of 
those fundamental social interests which relate to the health, safety, morals, 
and general welfare of the community have been universally upheld.® 
Similar regulation of economic interests is still in the experimental stage, 
and the courts have shown no tendency to permit the breaking down, 
under an unlimited police power, of the constitutional safeguards to pri- 
vate enterprise, or to return to the paternalistic regulation of business 
which obtained in medieval England. Statutes designed to prevent fraud 
and oppression have, however, been repeatedly upheld.” In a recent de- 
cision a statute which interfered with economic interests by compelling 
incorporation as a condition to doing a banking business, and by requir- 
ing contributions to a deposit guaranty fund, was held invalid. First 
National Bank of Holstein v. Shallenberger, 172 Fed. 999 (Circ. Ct., D. 
Neb.). 

Under the present-day individualistic conception of government, the 
prevention of risk in private enterprise seems never to have been exercised 
as a governmental function. Yet since early days statutes have required 
of banks that they have licenses, that they submit to inspection, that they 
have a certain reserve, and that their investments be restricted.* These 
regulations, though at times aimed against fraud, also plainly seek to 
lessen the risk of depositors.° When questioned, they have been univer- 
sally upheld, not, however, because they prevent risk, but because there 





* Atlantic Coast Line Ry. Co. v. N. C. Corporation Commission, 206 U. S. 1. 

2 Chicago, Burlington, & Quincy Ry. v. Illinois, 200 U. S. 561, 592; Lawton v. 
Steele, 152 U. S. 133, 137. 

® Holden v. Hardy, 169 U. S. 366. See 14 Harv. L. REv. 273, 276. 

* City of Chicago v. Gunning System, 214 Ill. 628; Ex parte Hodges, 87 Cal. 162; 
Wilkins v. Jewett, 139 Mass. 29. 

5 Gundling v. Chicago, 177 v. S. 183, 188. 

* Commonwealth v. Carter, 132 Mass. 12; Yick Wo v. Hopkins, 118 U. S. 356; 
People v. Ewer, 141 N. Y. 129. 

7 Ozan Lumber Co. v. Union County Bank, 207 U. S. 251; Knoxville Iron Co. v. 
Harbison, 183 U. S. 13, 20. 

® Blaker v. Hood, 53 Kan. 499; State v. Ritchcreek, 167 Ind. 217; People v. Utica, 
15 Johns. (N. Y.) 358; FREUND, PoLicE PowER, $§ 400, 450. 

* Meadowcraft v. People, 163 Ill. 56. 
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is an established doctrine that the banking business, owing to its intimate 
relation to the fiscal affairs of the people, is subject to the police power.’° 
It is submitted that the requirement of contributions to a safety fund 
differs only in degree from recognized banking regulations, and is not so 
unreasonable as to merit the judicial veto." If the correct ground for 
legislative interference is kept in mind, there is no reason to fear the whole- 
sale regulation of private business which the circuit court so vividly depicts. 
Nor should the statute in question be considered an arbitrary regulation 
merely because there may be sonie other business which should be simi- 
larly controlled.” 

It is objectionable, however, on another ground. To provide for com- 
pulsory incorporation is unreasonable. Since incorporation is open to 
all, there is not a total prohibition of the business; but as banking is rec- 
ognized as a legal calling, even such a partial inhibition of individual 
liberty can be justified only because the character of the business allows 
it. That very circumstance, however, justifies the regulation of individuals 
as well as corporations so engaged. It follows, therefore, that the pro- 
vision is an unwarrantable exercise of the police power,"* since the means 
is unnecessary to accomplish the legislative purpose, and since it is unduly 
oppressive of individuals.” 





THE POWER OF MUNICIPAL CORPORATIONS TO EXPEND FUNDS IN THE 
INVESTIGATION OF MUNICIPAL PROBLEMS. — An important extension in 
the incidental powers of a municipal corporation is recognized in a recent 
case. The common council of the city of Detroit placed a sum of money, 
for use in investigating the local street railway problem presented by the 
pending expiration of certain franchises, at the disposal of the mayor, who 
appointed to assist him a committee of fifty citizens. The court restrained 
any payment from this fund on the grounds that the method of payment 
was contrary to mandatory provisions of the city charter, and that the ap- 
propriation was for the purpose of aiding the mayor rather than the com- 
mon council. But the dissenting opinion on this latter point and the dictum 
of the majority give full recognition to the right of the council to expend 
funds in collecting information or advice regarding municipal matters. 
Attorney General ex rel. Maguire v. Murphy, 122 N. W. 260 (Mich.). 

The power of the legislative branch of a municipal corporation to dele- 
gate any duty of investigation, such as that of examining the validity of 
elections to its membership, to a committee of its own members whose 





10 Blaker v. Hood, supra; State v. Ritchcreek, supra. Cf. Commonwealth v. 
Vrooman, 164 Pa. 306. 

™ Noble Bank v. Haskell, 99 Pac. 590 (Okl.). In this case a similar safety fund 
requirement was upheld. In a recent decision in the district court at Topeka, Kansas, 
as yet unreported, the court held the statutory provision unconstitutional. In several 
earlier decisions the constitutionality of similar statutes was not questioned. People 
v. Walker, 17 N. Y. 502; Elwood v. Treasurer of Vermont, 23 Vt. 7or. See 22 
Harv. L. Rev. 231. ; 

# Seaboard Airline Ry. v. Seegers, 207 U. S. 73; Heath v. Worst, 207 U. S. 338. 

Bank of Augusta v. Earle, 13 Pet. 519, 596. 

™ State of South Dakota v. Scougal, 3 S. D. 55. Contra, State of North Dakota v. 
Woodmansee, 1 N. D. 246; Commonwealth v. Vrooman, supra, 

% Lawton v. Steele, supra. 
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expenses are paid out of the city treasury is admitted.' But although it 
is doubtless the practice of city councils to pay the expenses incurred by 
committees in investigating general municipal problems, as well as the 
fees of experts who aid the local superintendents and engineers, the legal 
limitations on such expenditures are not adequately determined by the 
few adjudicated cases. Certainly the fulfillment of a project so studied 
must lie within the power of the city? And the matter should be one 
requiring scientific investigation beyond the ordinary knowledge of any - 
city official; for obviously a municipal corporation cannot expend the 
public funds in educating its officials. To what extent an inquiry may be 
conducted — whether it may be local only, or may include the study of 
methods in other municipalities — must be determined by the common- 
law requirement that all ordinances within the powers of a municipality 
to enact shall be reasonable.* Perhaps the personnel of the committee 
should be left under this same broad regulation — although here the courts 
have rendered some assistance in holding that the traveling expenses of 
a committee consisting of the entire city council, appointed to visit neigh- 
boring cities for the investigation of various municipal matters, cannot be 
paid from the public funds.* In general it may be said that if a matter 
lies within the province of an established city department (fire, water, 
police, etc.) the head of the department would be the proper person to 
conduct an investigation at the instance of the city council; otherwise 
the standing committee of the council: would be an appointment which 
the courts would recognize as reasonable. And outside assistance for the 
benefit of the departments or committee should take the form of expert 
advice, bearing the same relation to the knowledge of the department or 
council that the testimony of an expert does to the knowledge of the jury.° 
Such assistance could have been given in the principal case by the com- 
mittee of citizens, which was presumably composed of men of broad busi- 
ness knowledge. 

It is submitted that the courts, influenced by the political fact that the 
government of a modern city resembles the management of a large business 
enterprise, will recognize in municipal corporations an implied power to 
make reasonable appropriations for purposes such as the one here con- 
sidered, which are necessary for efficiency in any business corporation, 
and which are not contrary to any charter requirement that all municipal 
funds must be expended for the public benefit. 





THE DoctRINE OF MUTUALITY IN SPECIFIC PERFORMANCE. — As a 
result of the many early exceptions and later qualifications, little now re- 
mains of the once recognized rule that to gain specific performance there 
must have been mutuality of equitable remedy at the time of making the 
contract.’ The true principle would seem to be, that equity will not compel 





1 State v. Hayes, Mayor, 50 N. J. L. 9 . 
2 See Briggs v. Mackellar, 2 Abb. ine in. Y.) 30, 58. 

® Hawes v. Chicago, 158 Ill. 653. 

* James v. City of Seattle, 22 Wash. 654. 

5 Lincoln v. The Saratoga, etc., Railroad Co., 23 Wend. (N. Y.) 425. 


1 Fry, SPECIFIC PERFORMANCE, 3 ed., 215; Norris v. Fox, 45 Fed. 406. 
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speci‘ic performance if, after performing, the defendant’s sole security for 
counter-performance by the plaintiff i is a common-law remedy of damages 
which would be inadequate.* But when the damages recoverable at law 
are the precise quid pro quo bargained for, neither actual performance nor 
an equitable remedy for such performance is essential.* The only mutual- 
ity in fact necessary is that at the time of the decree the defendant be given 
or assured performance by the plaintiff or its equivalent, regardless of his 
lack of reciprocal remedy at the time of the bargain.* Thus specific per- 
formance may be had by a party who did not sign the memorandum re- 
quired by the Statute of Frauds;° or by an infant, on coming of age, of 
a contract previously unenforcible by him.® Similarly, a vendor, whose 
inability to make perfect title bars his right to specific performance, may 
nevertheless be compelled to convey, sometimes with,’ and sometimes 
without compensation for the deficiency.* And a defendant may be forced 
to perform his part of an agreement although fraud,° laches,”® or a disre- 
gard of his duty as a fiduciary “ prevents similar relief on his part. In all 
these instances the defendant receives performance by the plaintiff, ful- 
filled either voluntarily or as a condition of the decree. 

Two other classes of cases are explainable only under the suggested 
revision of the former rule of mutuality. Specific performance will be 
decreed even though the plaintiff may, by subsequently exercising an 
option given by the contract, terminate his liability and leave the defendant 
without redress; as the defendant in this case receives exactly what he 
bargained for by the terms of the contract, he cannot be heard to com- 
plain. In like manner, negative contracts, which also raised difficulties 
under the old rule, will be enforced by injunction although equity is with- 
out jurisdiction to compel performance of the affirmative side of the con- 
tract." Here again the defendant receives his quid pro quo, since the 
injunction is conditioned upon the plaintiff’s continuing to carry out his 
part of the agreement." 

Where the plaintiff has fully performed his side of the contract, although 





2 See 3 Cor. L. REV. 1. 

® Northern Central Ry. Co. v. Walworth, 193 Pa. St. 207. See Lamprey v. St. 
Paul & Chicago Ry. Co., 89 Minn. 187, 192. Thus an agreement to lease in return 
for a later payment of rent could be specifically enforced by the lessee, since damages 
at law equal in amount to the rent would be the equivalent of performance. 

* Blanton v. Kentucky Distilleries & Warehouse Co., 120 Fed. 318, 350. See 
Waring v. Manchester S. & L. Ry. Co., 7 Hare 482, 492; Blackett v. Bates, 1 Ch. App. 
117, 124. 

- 5 Hatton v. Gray, 2 Ch. Cas. 164; Clason v. Bailey, 14 Johns. (N. Y.) 484; Cen- 
tral Land Co. v. Johnston, g5 Va. 223. 

6 Clayton v. Ashdown, 9 Vin. Ab. 393. See 40 AM. LAW REG. N. S. 560. 

7 Wilson v. Williams, 3 Jur. N. s. 810; Borden v. Curtis, 48 N. J. Eq. 120. 

8 Western v. Russell, iV. & B. 187; Harding v. Parshall, 56 Ill. 219. 

® WILLISTON, WaLp’ s Pottock on CONTRACTS, 705-707. See Eastern Counties 
Ry. Co. v. Hawkes, 5 H. L. Cas. 331, 365. 

Yio Walton v. Coulson, 1 McLean (U. S.) 120, 129; 41 Am. LAw REG. N. S. 341~ 
345. See South Eastern R. R. Co. v. Knott, ro Hare 125, 126. 

1 Ex parte Lacey, 6 Ves. 625. 

2 Singer, etc. Co. v. Union B. & E. Co., 1 Holmes (U. S.) 253; Philadelphia Ball 
Club, Ltd. v. Lajoie, 202 Penn. 210, 219. Contra, Ulrey v. Keith, 237 Ill. 284. 

* Lumley v. Wagner, 1 De G. M. & G. 604; McCaull v. Braham, 16 Fed. 37, 
and note. 

4 See Stocker v. Wedderburn, 3 Kay & J. 393, 404; General Electric Co. v. wae 
house Electric Co., 151 Fed. 664, 672: 20 Harv. L. REV. 57. f 
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not compellable in equity to do so, the true requirements of mutuality 
have been satisfied so as to entitle him to specific performance.™ Sub- 
stantial,”* and by some courts even part performance,'” has also been held 
sufficient. Though perhaps technically incorrect, it is equitable that sub- 
stantial performance should be enough; but mere part performance should 
never suffice, since the defendant is not given or assured his equivalent. 
And the better authority supports this view.’* In a recent case the plain- 
tiff, having performed for three years his agreement to work certain lots 
continuously for an eight-year term, was allowed specific performance of 
the defendant’s oral ® promise to lease the property for that period. Zelleken 
v. Lynch, 104 Pac. Rep. 563 (Kansas). The defendant’s objection of lack 
of mutuality was rightly overruled by the court, not because of the part 
performance, but, as in the negative contract cases, because of the court’s 
ability to assure to the defendant his guid pro quo by the form of its de- 
cree. For the written lease ordered should rightly contain a clause of 
reéntry for breach of the covenant to mine continuously, and thus make 
the defendant’s obligation conditional upon the plaintiff’s continued 
performance. 





Wo May BE A PETITIONING CREDITOR IN BANKRUPTCY. — The right 
to institute involuntary proceedings in bankruptcy is vested by the Act of 
1898 in “creditors who have provable claims.” * Since a proper petition 
is necessary to give jurisdiction,” the judicial construction of these words 
is of the first importance. The courts seem generally to give more weight 
to the intent of the Act to furnish an equitable distribution of a debtor’s 
property among his creditors, than to its literal language.* Thus certain 
provable claims will not qualify any creditor to petition, while the right of 
a creditor to petition, who has assented to assignments, or is a preferred 
creditor, is restricted or denied. Although the statute in terms includes 
all provable claims, the right of the petitioning creditor must have existed 
as a provable claim at the date of the act of bankruptcy.* This excludes 





% Boyd v. Brown, 47 W. Va. 238; Lane v. M. & T. Hardware Co., 121 Ala. 296 
(Performance of promise to erect buildings); Topeka Water-Supply Co. v. Root, 56 
Kans. 187 (Performance of promise to render services); Dresel v. Jordan, 104 Mass. 
407 (Acquisition of title since time of bargain). For this reason the doctrine of mutu- 
ality is inapplicable to unilateral contracts. Howe v. Watson, 179 Mass. 30; Spires 
v. Urbohn, 124 Cal. 110. 

1% Howard v. Throckmorton, 48 Cal. 482; Thurber v. Meves, 119 Cal. 35. Cf. 
Welch v. Whelpley, 62 Mich. 15 (Unilateral contract). 

7 University of Des Moines v. Polk County H. & J. Co., 87 Ia. 36; Minn. & St. 
Louis Ry. Co. v. Cox, 76 Ia. 306. 

18 Cooper v. Pena, 21 Cal. 403; Ikerd v. Beavers, 106 Ind. 483; Bourget v. Monroe, 
58 Mich. 563. 

19 Possession taken by the plaintiff, supplemented by improvements, was sufficient 
part performance according to the law of the jurisdiction to take the case out of the 
Statute of Frauds. Bard. v. Elston, 31 Kans. 274. 


* § 59b. 

2 Re Burlington Malting Co., 109 Fed. 777. ‘The sufficiency of the petition is de- 
termined as of the date of adjudication. Re Mammouth Pine Lumber Co., 10g Fed. 
308. 

® Re J. M. Mertens & Co., 147 Fed. 177, 180. 

‘Beers v. Hanlin, 99 Fed. 695. 
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debts created,® or tort claims liquidated after that date,® but not an un- 
liquidated claim for a prior breach of contract.’ But it is unnecessary that 
the petitioner should himself have owned the claim at the date of the act 
of bankruptcy, for an assignee will succeed to his assignor’s rights in this 
respect.® A recent decision holds, however, that a creditor cannot avoid 
the requirement of three or more petitioning creditors ® by assigning parts 
of his claim to separate persons for the express purpose of qualifying them 
as petitioning creditors. In re Lewis F. Perry & Whitney Co., 172 Fed. 
745 (Dist. Ct.,D.Mass.). In the same proceedings the court also decides 
that a stranger purchasing a claim against the debtor after the filing of the 
petition, for the express purpose of joining in the petition, will not be 
allowed to do so.° The objection to both schemes is based upon the spirit 
and policy of the Act rather than upon its express language: it can hardly 
be said that the protection of such creditors is within the purview of bank- 
ruptcy legislation. 

A creditor who, with full knowledge of the facts, has consented to an 
assignment for the benefit of creditors is generally held not to be a good 
petitioning creditor. This is put either on the ground of an accord and 
satisfaction of the creditor’s claim,” or on the broad principle of an elec- 
tion of one of two inconsistent remedies."* Whether his consent to the 
assignment bars the creditor from petitioning on an act of bankruptcy 
distinct from the assignment is not clear. On the reasoning of the cases 
cited it should bar him, either pro tanto, if the first line of reasoning is 
adopted, or wholly, according to the second. But if consent to the assign- 
ment was obtained by fraud, or given in ignorance of material facts, it is 
no bar to a petition alleging the assignment as an act of bankruptcy. 

The decisions are also in conflict as to the terms upon which a simple 


preferred creditor may petition upon his unsatisfied claim. The Act pro- 
vides that his claim “shall not be allowed unless” he surrenders his pref- 
erence. And although some cases have construed this to prevent him 
from petitioning unless he surrenders,” the policy and language of the statute 





5 See Re Callison, 130 Fed. 987, 988. See under the Act of 1867, Re Muller, Fed. 
Cas. 9, 912. 

® Re Brinckmann, 103 Fed. 65. 

7 Frederick L. Grant Shoe Co. v. W. M. Laird Co., 212 U. S. 445. 

8 Ex pdrte Thomas, 1 Atk. 126. 

® Namely, where the total number of creditors exceeds twelve. See § 59 b. 

10 Re Lewis F. Perry & Whitney Co., 172 Fed. 752. 

1 Lowenstein v. Henry McShane Mfg. Co., 130 Fed. 1007. Cf. Ex parte Harper, 
20 Ch. D. 685; Re Baker, 5 Morr. Bankr. Cas. 5. Contra, Re Bevins, 165 Fed. 434. 

2 Re Romanow, g2 Fed. 510. Cf. Good v. Cheesman, 2 B. & Ad. 328; Re Miner, 
104 Fed. 520. 

#8 Moulton v. Coburn, 131 Fed. 201, 203. Cf. Lowenstein v. Henry McShane Mfg. 
Co., supra. 

4 But see Salmon v. Salmon, 143 Fed. 395, 405. Creditors who assent to a general 
assignment would seem also to fall under § 57 g.. See note 16, infra, and Re Gutwillig, 
g2 Fed. 337. 

4% Canner v. Webster Tapper Co., 168 Fed. 519. See Re Curtis, 94 Fed. 630. 

16 Under the amendment of 1903 the prohibition of § 57 g applies to “‘creditors who 
have received preferences voidable under section sixty, subdivision b, or to whom . 
transfers, . . . or incumbrances, void or voidable under section sixty-seven, sub- 
division e, have been made. . . . ” The effect of this provision on the right to petition 
has thus far been considered only as to preferred creditors. 

17 Re Fishblate Clothing Co., 125 Fed. 986. 
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would seem satisfied by requiring a surrender of the preference as a con- 
dition to adjudication, but not to the right ‘o petition; ** for a distinction is 
apparently taken in both the present statute and that of 1867, between the 
proof, i. e., the filing of a claim provable under § 63, and its a//owance.'® 





RUNNING OF THE BURDEN OF COVENANTS WITH THE LAND AT Law. — 
Where the burden of a covenant runs with the land and there is no con- 
tractual relation between the parties, they are bound, it is said, by “privity 
of estate.” Just what constitutes privity of estate when both parties have 
not estates in the land, that is, when the relation of landlord and tenant 
does not exist, is a difficult question, owing to the confused state of the 
authorities. 

Whatever may have been the early law,’ the present general doctrine 
in England is, that privity of estate exists only where there is the rela- 
tion of landlord and tenant.? If, however, the covenant can be construed 
as a grant of an easement or profit, the burden of the right so created 
will run.* Furthermore, the burden of a covenant to pay for damages 
incidentally caused by exercising a profit has been, in effect, allowed to 
run, on the theory that the substance of the right granted was to take, but 
pay.* In three jurisdictions in this country, the doctrine may be as closely 
limited as in England;* but most states, starting with the rule that an 
easement may be created by an instrument sounding in covenant,® have 
readily advanced to the position that further covenants in support of such 
an easement, which cannot from their subject matter constitute additional 
easements, bind the owner of the servient tenement.’ So, the general rule 
in this country is that, in the absence of the relation of landlord and tenant, 
there is privity of estate if the interest of one party in the other’s land is 





18 Re Horntstein, 122 Fed. 266. Cf. Frederic L. Grant Shoe Co. v. W. M. Laird Co., 
212 U.S. 445, 448. 

1° Under the Act of 1867, (14 Stat. at L. 517), see §§ 22, 23, 27, 29, 30, 33, 34 Under 
the Act of 1898 see §§ 57, 63. See also, in the English Bankruptcy Act (46 & 47 Vict. 
c. 52), Schedule II, § 22. 


1 See Stms, COVENANTS, 58, 62. 

? Haywood v. Brunswick, etc. Society, 8 Q. B. D. 403. 

8 Rowbotham v. Wilson, 8 H. L. C. 348. 

* Aspden v. Seddon, 1 Ex. D. 496. A result like the running of the burden of a 
covenant to pay for a part of a party wall on using it, has been reached on an unsatis- 
factory theory of implied contract. Irving v. Turnbull, [1900] 2 Q. B. 129. 

5 Pittsburgh, C. & St. L. Ry. Co. v. Bosworth, 46 Oh. St. 81, but cf. Hickey v. 
Railway Company, 51 Oh. St. 40. See Tardy v. Creasy, 81 Va. 553; Brewer v. Mar- 
shall & Cheeseman, 19 N. J. Eq. 537. ‘The actual decisions of the last two cases are not 
incompatible with the burden’s running more freely. Cf. Costigan v. Pennsylvania 
R. R. Co., 54 N. J. L. 233. 

® Conduitt v. Ross, 102 Ind. 166; Weill v. Baldwin, 64 Cal. 476. 

7 Fitch v. Johnson, 104 Ill. 111; Nye v. Hoyle, 120 N. Y. 195. The same result 
has been reached with covenants in aid of a profit. Morse v. Aldrich, 19 Pick. (Mass.) 
449; Crawford v. Witherbee, 77 Wis. 419. Ora rent charge. Herbaugh v. Zentmyer, 
2 Rawle (Pa.) 159; Van Rensselaer v. Hays, 19 N. Y. 68. But an equitable lien on 
the land, other than a mortgagor’s interest (Barron v. Whiteside, 8g Md. 448), does not 
constitute privity of estate. "Méwande v. Meader, 11 N. Y. Supp. 285; Fresno Land 
Co. v. Rowell, 80 Cal. 530. 
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an incorporeal hereditament. But this is commonly the limitation of the | 
doctrine; * and to this extent there is, on the whole, unanimity. 

The confusion arises in two ways. In the first place, privity of estate 
is frequently extended to include covenants imposing affirmative duties 
on the covenantor, as creating easements of a spurious nature.® And the 
courts, not unnaturally, have differed as to what covenants may properly ) 
come within this class.'° In the second place, a few courts have added 
a new principle, that a covenant contained in an instrument conveying 
the fee “ runs with the land, if such is the intent of the parties, and if the 
burden is one which, consistently with public policy,” can be imposed on 
the land. Thus it was recently held that where in a deed conveying the 
fee, the grantee, a railroad company, covenanted to build and maintain 
a station on the land granted, the grantee in fee of the covenantor was 
bound by the covenant. Louisville, H. & St. L. Ry. Co. v. Baskett, 121 
S. W. 957 (Ky.). ‘8 This principle is preferable to that definition requiring 
always the existence of an incorporeal hereditament. In the first place, it 
has been pointed out that privity of estate formerly meant merely succession 
to the title of a party to the covenant.“ And the historical basis for recog- | 
nizing as easements obligations imposing active duties on the owner of the | 
servient tenement is not entirely satisfactory: probably all the old cases 
can be explained as local customs.” It is submitted, moreover, that the 
doctrine of the main case is a simpler and more straightforward way of : 
carrying out the intention of the parties, while at the same time avoiding | 
the evils of unduly restricting the use and alienation of land,” or forcing 
an unexpected burden on an innocent purchaser. For by limiting '’ the 
doctrine to covenants in the deed passing the estate with which the burden 
is to run, the protection of the recording acts is secured. 





ImpuTED NEGLIGENCE. — The law of imputed negligence is gradually 
crystallizing into two general rules. When A sues B, his recovery is barred 
by the contributory negligence of C (1) when the law identifies A with C, 





§ Hurd v. Curtis, 19 Pick. (Mass.) 459. 

® Bronson v. Coffin, 108 Mass. 175. — 

10 Compare Hurd v. Curtis, supra, with Horn v. Miller, 136 Pa. St. 640; and Wheeler : 
v. Schad, 7 Nev. 204, with Farmers’ Canal & Reservoir Co. v. New Hampshire Real 
Estate Co., 40 Colo. 467. 

* 4 The burden has been held not to run with the grant of an incorporeal heredita- 
ment. Barringer v. Virginia Trust Co., 132 N. C. 409. Obviously where the estate 
conveyed is less than a fee, there is the relation of landlord and tenant. 

pb The cases cited in note 16 are examples of the limitation imposed by public 
icy 

ve The Georgia Southern Railroad v. Reeves, 64 Ga. 492, accord. See Sexauer v. 
Wilson, 136 Ia. 357; Conduitt v. Ross, supra. 

" Hoxmes, Common Law, 404; Sims, COVENANTS, 69. See Norcross v. James, 
140 Mass. 188. 

® See Tenant v. Goldwin, Ld. Raym. 1089. Cf. Yielding v. Fay, Cro. Eliz. 569; 
Lawrence v. Jenkins, L. R. 8 Q. B. 274; Inhabitants of Middlefield v. Church Mills 
Knitting Co., 160 Mass. 267, may be explained as creating a charge on the land, rather 
than an active duty. 

‘® For example, by holding that the covenant does not “touch or concern” the land, 
Costigan v, Pennsylvania R. R. Co., supra; or is in restraint of trade, Tardy v. Creasy, 
supra; or hampers alienation, Haeussler v. Missouri Iron Co., 110 Mo. 188. 

Wheeler v. Schad, supra, Contra, Robbins v. Webb, 68 Ala. 393- 
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as in the case of principal and agent, master and servant; and (2) when 
A is the nominal plaintiff but C is the real beneficiary. 

As the principal is liable for the torts of his agent, so the contributory 
negligence of the agent, within the scope of his employment and course of 
business, is imputed to the principal on the familiar doctrine that gui facit 
per alium facit per se.' In other relations, also, negligence has been im- 
puted from one person to another; as, for example,’ from parent to child,’ 
from bailee to bailor.t In any of these relationships an agency may occuf; 
and if so, it needs no extension of the rule to impute negligence.5 But such 
relationship does not necessarily involve an agency; and unless there is 
an agency in fact, with its fundamental right of control, by the better 
opinion a fictitious agency will not be raised in order that negligence may 
be imputed. 

The second rule is evidenced under statutes allowing compensation for 
injuries caused by death by wrongful act.~| Whether expressly so stated or 

iat in these statutes, they are construed as providing that the negligence of 
the deceased bars recovery. {As to whether they should be construed to 
make the negligence of the beneficiary a similar bar, there is a conflict. 
Some courts hold that the plaintiff stands so squarely in the shoes of the 
deceased that they will not consider the negligence of a technical outsider, 
even though he be the beneficial party to the suit.” Directly contra, how- 
ever, is a recent case voicing the majority view.* Scherer v. Schlaberg, 122 
N. W. 1000 (N. Dak.). Although where the negligent person is only one 
of several beneficiaries the rule may well be otherwise,® yet where the sole 
distributee or next of kin is negligent he should not recover, whether he 
sues in his own name, or as administrator, or whether another sues as ad- 
ministrator for his real benefit..° Herein lies the real strength of the minor- 





a Page v. Hodge, 63 N. H. 610. 

2 Other examples are: (a) From husband to wife, Prideaux v. City of Mineral 
Point, 43 Wis. 513, 528; contra, Platz v. City of Cohoes, 24 Hun (N. Y.) ror. (6) From 
public carrier to passenger. The case of Thorogood v. Bryan, 8 C. B. 115, though 
later overruled in England by The Bernina, 12 Pr. Div. 58, has been followed in several 
states. Philadelphia, etc. R. R. Co. v. Boyer, 97 Pa. St. 91; contra, Little v. Hackett, 
116 U. S. 366. (c) From private driver to person driven, Mullen v. City of Owosso, 100 
Mich. 103; contra, Pyle v. Clark, 79 Fed. 744. 

® Hartfield v. Roper, 21 Wend. (N. Y.) 615. Contra, Newman v. Phillipsburg 
Horse Car Co., 52 N. J. L. 446. 

* Welty v. Indianapolis, etc. Ry. Co., 105 Ind. 55; Ill. Cent. R. R. Co. v. Sims, 77 
Miss. 325. Contra, Sea Insurance Co., etc. v. Vicksburg, etc. Ry. Co., 159 Fed. 676; 
N. Y., L. E., etc. R. R. Co. v. New Jersey Electric Co., 60 N. J. L. 338. 

5 Kessler v. Brooklyn Heights R. R. Co., 3 N. Y. App. Div. 426 (Driver, com- 
mon enterprise); Davis v. Guarnieri, 45 Oh. St. 470 (Husband and wife). 

® Tirrany, DeEatH By Wroncrut Act, § 66. 

? Consolidated Traction Co. v. Hone, 59 N. J. L. 275; Wymore v. Mahaska County, 

8 Ia. 396. 

, ® Ploof v. Burlington Traction Co.. 70 Vt. 509; Richmond, etc. R. R. v. Martin’s 
Adm’r, 102 Va. 201 (overruling N. & W. R. R. v. Groseclose’s Adm’r, 88 Va. 267). 
The attempt in Tucker v. Draper, 62 Nebr. 66, to reconcile the conflict on minor 
statutory details is unsound. 

® Davis v. Guarnieri, 45 Oh. St. 470; 2 Ill. L. R. 487 (the ablest exposition of the 
whole matter). 

© At law X is a distinct person from X, administrator. When, therefore, the plain- 
tiff is not a beneficiary, his negligence should not bar recovery. KINKEAD, ToRTs, 
§ 475, takes the ground that this entire matter is not a question of imputed negligence 
at all, but direct contributory negligence. But whether the result is obtained by say- 
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ity view which imputes the negligence of the parent to a child non sui 
juris; for, although technically the recovery is solely for the use of the 
child," practically the negligent parent is sole beneficiary. For a similar 
reason, where a wife sues with her husband joined for conformity, his right 
to the damages is reason for imputing his negligence to her.” And con- 
versely, it should not be imputed where she recovers independently.” 

At common law the parent or husband has an independent action for 
torts committed against his minor child or his wife, to which his own neg- 
ligence is, of course, a bar.* But, as he is seeking to recover for injury to 
an interest of his own — an interest quite distinct from that which the per- 
son injured has in himself, and as the law allows recovery against either of 
two joint tort-feasors, it seems contrary to principle or policy to impute to 
him the negligence of the person injured.” The authorities, however, do 
not accept this view, and apparently sanction a third rule of imputed neg- 
ligence to the effect that when A sues B for an injury done to C, the negli- 
gence of C will be imputed to A.” 





THE MorTGAGor’s RIGHT TO AN ACCOUNT FOR RENTS AND PROFITS. — 
In those states which retain the English theory of mortgage, a payment or 
tender on the law day automatically revests title in the mortgagor.’ As a 
matter of principle tender alone, being ineffective to extinguish the debt, 
should not have this effect. Nor should payment at any time other than 
the law day; for, although a personal satisfaction between the parties, such 
a payment is not a proper performance of the condition in the conveyance. 
By the weight of authority, however, payment at any time before maturity 
revests the title? Where the lien theory of mortgage prevails, a natural 
result of the fusion of flaw and equity on which this conception is based is, 
that payment of the debt either before or after the law day releases the 
mortgagee’s lien. Some courts have gone further in holding that a tender 
after maturity and before foreclosure releases the lien although it does not 
extinguish the debt.‘ But these decisions are against the weight of au- 
thority,> and are clearly unjustifiable; for even in equity the lien subsists 
until the debt has been actually paid.® 





ing that the law overlooks the nominal plaintiff for the beneficiary, or that it imputes 
negligence from the beneficiary to the plaintiff under our second rule, is immaterial. 

11 BEACH, CONTRIBUTORY NEGLIGENCE, 182. 

2 Pennsylvania R. R. Co. v. Goodenough, 55 N. J. L. 577, 587. 

%3 Atlanta, etc. Ry. v. Gravitt, 93 Ga. 369. 

“4 Bellefontaine Ry. Co. v. Snyder, 24 Oh. St. 670. [The child was allowed to re- 
cover for injuries to herself.] 

4% BisHop, Non-Contract Law, § 584. Especially under modern statutes enla: 
ing the wife’s independence. Honey v. Chicago, etc. Ry. Co., 59 Fed. 423. (Reverse 4) 

® Kennard v. Burton, 25 Me. 39; Winner v. Oakland Township, 158 Pa. St. 495, 
410; Chicago, etc. Ry. Co. v. Honey, 63 Fed. 39, reversing an able decision contra in 
59 Fed. 423. 


1 See Shields v. Lozear, 34 N. J. L. 496, 50. 

? Burgaine v. Spurling, Cro. Car. 283; Fiye ry "Berry, 181 Mass. 442. But see Wat- 
son v. Wyman, 161 Mass. 96. 

® See Shields v. Lozear, supra. 

* Kortright v. Cady, 21 N. Y. 343; Caruthers v. Humphrey, 12 Mich. 270. 

Shields v. Lozear, supra. See 18 Am. L. REG. N. S. 182 note; 16 Harv. L. REv. 
526. 

® Tuthill v. Morris, 8x N. Y. 94. 
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Although under the title theory some courts, by denying the mortgagee’s 
right to possession until default by the mortgagor,’ illogically say in effect 
that a deed which purports to pass title at once does not do so until default, 
yet the general law is, that by reason of his legal title such a mortgagee ac- 
quires the right to immediate possession.* On the other hand, by the lien 
theory a mortgagee has no enforceable right to possession. When, how- 
ever, he has once obtained lawful possession he cannot be ousted except by 
redemption.® Under both theories the mortgagee in possession must ac- 
count for rents and profits.’ 

Where the mortgagee has the legal title the mortgagor’s right to an ac- 
count is purely equitable. It is an incident to the equity of redemp- 
tion," and consequently no longer exists when the mortgage has been 
extinguished.” Unquestionably the receipt of rents and profits does not, 
in either form of mortgage, amount to a legal satisfaction of the debt. 
Accordingly, there can be no garnishment of a mortgagor’s right to an ac- 
count; and the mortgagor, in an action of ejectment, cannot show sat- 
isfaction of the debt by the mortgagee’s receipt of rents and profits.* Even 


under a statute providing for the revesting of title upon payment of the 


mortgage debt, the receipt of rents and profits to this amount is not deemed 
a payment.” It is said that the mortgagee in possession takes the rents 
and profits in the character of a quasi-trustee or bailiff for the mortgagor ; ' 
and their receipt is treated as in the nature of an equitable set-off to the 
amount due on the mortgage debt.'? A mortgagee in rightful possession is 
always entitled to reimbursement for improvements, taxes, repairs, etc. ; 
and until an accounting has been taken in a court of equity the debt is un- 
satisfied and the position of the parties unchanged.’* But where in a suit 
for foreclosure the mortgagor asks for an accounting, he is clearly entitled 
to have the amount receiyed in rents and profits set off against the mortgage 
debt. Hoye v. Bridgewater, 118 N. Y. Supp. 951 (Sup. Ct., App. Div.). 





LEGAL EFFECT OF AN INSTRUMENT AS AFFECTED BY THE PAROL Evt- 
DENCE RULE. — It is a general rule that when any judgment, disposition 
of property, agreement, or other undertaking has been reduced to writing, 
and is evidenced by a document or a series of documents, the contents of 
such documents cannot be contradicted, altered, added to, or varied by 
parol or extrinsic evidence.' This rule is founded on the presumption 
that all terms and conditions have been integrated in the document. It is 





7 Barnett v. Timberlake, 57 Mo. 499. 

® Gilman v. Wills, 66 Me. 273. 

® Becker v. McCrea, 94 N. Y. Supp. 20. 

© See Hubbell v. Moulson, 53 N. Y. 225; Dawson v. Drake, 30 N. J. Eq. 6or. 
1 Seaver v. Durant, 39 Vt. 103. 

2 Wilcox v. Cheviott, 92 Me. 239. 

#8 Toomer v. Randolph, 60 Ala. 356. 

™ Green v. Thornton, 96 Pac. 382 (Cal.). 

% Farris & McCurdy v. Houston, 78 Ala. 250, 
% See Hubbell v. Moulson, supra. 

17 See Green v. Thornton, supra. 

18 See Hubbell v. Moulson, supra. 


? Angell v. Duke, 32 L. T. R. N. Ss. 320. 
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really a statement in terms of evidence of the rule of the substantive law, 
that when a legal act is reduced into a single memorial all other utterances 
of the parties on that topic are legally immaterial for the purpose of de- 
termining what are the terms of their act.2 The substantive law makes 
certain exceptions, however. For example, oral evidence is admitted to 
rebut an equitable presumption, and thus support the instrument as it ap- 
pears on its face. So, parol evidence is admissible to rebut the equitable 
presumption that a conveyance of land for which the consideration is fur- 
nished by a third person gives rise to a resulting trust in favor of such third 
person; * or that a conveyance to a child, for which the consideration is 
furnished by the parent, is as a gift or advancement;* or that a convey- 
ance paid for by the husband and taken in the name of his wife is a pro- 
vision for her.® 

A second exception to the rule of substantive law is, that when a con- 
tract is proved to be incomplete, by circumstances showing that the parties 
must have intended something else, evidence of another agreement is ad- 


. missible.6 The question in such ‘cases is whether there is a vacuum to be 


filled; that is, whether there appears to be no express mention of an im-, 
portant detail, which the law will not supply. If, howéver, the defect is 
such as will be supplied by legal presumption, the want of express pro- 
vision leaves no vacuum; the legal meaning of a written instrument, though 
not apparent from the terms of the instrument itself, can no more be ex- 
plained, contradicted, or controlled by parol or extrinsic evidence, than if 
such meaning had been expressed. Thus if there is in a written contract 
no specification as to time of performance, the legal presumption is that 
performance must be within a reasonable time’ and that payment is not 
to be until the other party has performed; * if no time for payment, that 
payment must be on demand; ® if no price, that a reasonable price must 
be paid.’ In none of these cases is parol evidence admissible, since the 
law has permitted no vacuum." Similarly, parol evidence cannot be in- 
troduced for the purpose of changing the effect attached by the law to 
certain transactions, such as the assignment of a mortgage note, which, 
in the eye of the law, is an assignment of the security also; * or the indorse- 
ment in blank of a bill or note, which makes the indorser a guarantor; ® 





2 Pitcairn v. Philip Hess Co., 125 Fed. 110. See THAYER, PRELIM. TREATISE 
EVIDENCE, Pp. 397. 

8 Livermore v. Aldrich, 5 Cush. (Mass.) 431. 

* Taylor v. Taylor, g Ill. 303. 

5 Wallace v. Bowen, 28 Vt.°638. 

* Gould v. Boston Excelsior Co., gt Me. 214. See Wheaton, etc. Co. v. Coye Mfg. 
Co., 66 Minn. 156. 

7 Atwood v, Cobb, 16 Pick. 227. 

® Thompson v. Phelan, 22 N. H. 339. 

® Thompson v. Ketcham, 8 Johns. (N. Y.) 190. 

10 Williams v. Kansas City, etc. Ry. Co., 85 Mo. Ap. 103. 

1 Other instances are contracts for personal service which, if silent as to duration, 
peg sad oom may terminate at pleasure. Irish v. Dean, 39 Wis. 562. And engagements 
to perform an act, where evidence that the other party orally agreed to ary certain 

e 


means is inadmissible because the engagement from its nature involved undertaking 
to secure the means necessary to the accomplishment of the object. Godkin v. Mon- 
ahan, 83 Fed. 116. 

® Pattison v. Hull, 9 Cow. (N. Y.) 747. 

#8 Martin v. Cole, 104 U. S. 30. Contra, Dickenson v. Burke, 8 N. D.. 118. 
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or the absolute grant of land so situated that egress necessitates a way over 
the grantor’s land. 

By a novel extension of these principles, a recent case decided that 
where an offer had been made in writing and an acceptance, also in writ- 
ing, had been made more than a reasonable time thereafter, parol evidence 
of an agreement by the offeror to continue the offer was not admissible. 
Standard Box Co. v. Mutual Biscuit Co., 103 Pac. 938 (Cal.). The sound- 
ness of the extension may be doubted, for the contract of the parties may 
well have been concluded by the written acceptance of the parol offer, 
the latter incorporating the terms of the earlier written offer. 





RECENT CASES. 


Account — Duty To AccouNnT— REQUISITE Fipuctary RELATION NOT 
ESTABLISHED BY CONTRACT. — In consideration of a royalty equivalent to 25 
“per cent of the net profits of the business as continued by the defendants, the 
plaintiff sold his business to them together with an exclusive license for the use 
of his trademarks for a limited period. The defendants thereafter created the 
B. company to exploit a cheaper grade of perfumery, not bearing the plaintiff’s 
trademarks. The plaintiff sought an accounting of the B. company’s business. 
Held, that the plaintiff has no remedy in equity. Thompson v. Crown Perfumery 
Company & Batcheller Importing Company, 42 N. Y. L. J. 845 (N. Y. App. 
D., Nov., 1909). 

The plaintiff contended that the relation of the parties was that of quasi- 
partners, in which case the right to an accounting exists. Marston v. Gould, 69 
N. Y. 220. And he alleged that such fiduciary relationship precluded the de- 
fendants from conducting any rival business, so that they were liable to account 
for the same. Somerville v. Mackay, 16 Ves. 382. It is clear that where there 
is a fiduciary relationship, equity will compel an accounting. Harvey v. Sellers, 
115 Fed. 757. Otherwise, equity will not interfere. Foley v. Hill, 2 H. L. Cas. 
28. The authorities, however, do not support the plaintiff’s contention that a 
fiduciary relationship existed. If the defendants had agreed to pay over 25 per 
cent of the net profits as such, they would have become liable as quasi-trustees 
of a specific fund. Pratt v. Tuttle, 136 Mass. 233. On the other hand, an obliga- 
tion to pay by way of royalty gives no ground for an account. Moxon v. Bright, 
L. R. 4 Ch. 292. And where the profits are merely designated as a measure by 
which to determine compensation, there is no fiduciary relation. See Bradley v. 
Wolff, 40 N. Y. Misc. 592. The plaintiff got no legal interest in the profits. His 
action was merely one upon a contract to recover royalties, and should have 
been brought at law. Preston v. Smith, 156 Ill. 359. The fact that a statement 
of an account between him and the defendants was necessary to establish his 
claim, did not require equitable action. Smith v. Bodine, 74 N. Y. 30. 


AcENcy — Princrpar’s LIABILITY TO THIRD PERSONS IN Tort — INyuRIOUS 
FALSEHOOD By AGENT. — The plaintiff’s declaration alleged that salesmen of 
the defendant “while acting in the scope of their authority as such salesmen” 
made false statements about the plaintiff, intending to cause and actually caus- 
ing damage to the plaintiff’s business. Held, that the declaration states no cause 





4 Tsett v. Lucas, 17 Iowa 503; Lebus v. Boston, 107 Ky. 98, takes an opposite view, 
but can be explained on the ground that really the oral agreement to release an existing 
way proved that the situation did not call for the imposition of a way of necessity. 
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of action against the defendant. Duquesne Distributing Co. v. Greenbaum, 121 
S. W. 1026 (Ky.). 

The rule that a master is liable for all torts committed by his servants in the 
scope of their authority, and in the course of the master’s business, is applied to 
deceit and libel. See Barwick v. English Joint Stock Bank, L. R. 2 Exch. 259; 
Citizens Life Assurance Co. v. Brown, [1904] A. C. 423. But in cases of slander 
it has sometimes been denied. Behre v. National Cash Register Co., 100 Ga. 213; 
Singer Mfg. Co. v. Taylor, 150 Ala. 574. In the principal case, the court treats 
the injurious falsehood as slander, and goes on the theory that, as the speaking 
of defamatory words is peculiarly subject to temporary emotions, as to which a 
master cannot control his servants, he should not be liable unless he authorizes 
or ratifies the slander itself. But this same theory would frequently be applica- 
ble to the falsehoods of deceit and libel. Moreover, an employee who, prompted 
entirely by personal motives or passions, utters slander, thereby departs from 
the scope of his authority. See Sawyer v. R. R., 142 N. C. 1. Accordingly, few 
slanders by an agent will come within even the usual limits of the rule of respondeat 
superior; and the better view applies to oral defamation the same test for vicarious 
liability as to other torts.. Rivers v. Yazoo & Miss. R. R. Co., go Miss. 196}. 
Hypes v. Southern Ry. Co., 82 S. C. 315. 


Bankruptcy — DISCHARGE — OBTAINING PROPERTY BY FALSE STATEMENT 
in Writinc. — More than four months before the institution of bankruptcy 
proceedings, a bankrupt made a false statement in writing by which he obtained 
property on credit within four months of the institution of such proceedings. 
Held, that he is not entitled to a discharge. In re Terens, 172 Fed. 938 (Dist. 
Ct., E. D. Wis.). 

Section 14 b of the Bankruptcy Act of 1898, as amended in 1903, provides that 
a bankrupt’s application for a discharge will be denied if he has obtained property 
on credit from any person upon a materially false statement in writing. Although 
no specific time was fixed by the statute, within which such statement must be 
made, yet by analogy with other provisions of the act, it has been suggested that 
the statement must be made within the four months’ period. See BRANDENBURG, 
BANKRUPTCY, 3 ed., § 370. The principal case seems correct in reaching a dif- 
ferent conclusion, for the language of the statute is not ambiguous, and an unin- 
tentional omission should not be presumed, since the next sub-section, making 
concealment of assets, etc., a cause for refusing a discharge, expressly mentions 
the time within which such an act must be done to prevent a discharge. 


BANKRUPTCY — PREFERENCES — LIEN ON Exempt Property. — Within 
four months of the making of a chattel mortgage, the mortgagor was adjudicated 
bankrupt. The mortgagee, though surrendering the mortgage as a preference, 
asserted a lien on certain property included in the mortgage. This was claimed 
by the bankrupt as exempt. The mortgagee then proved his whole claim against 
the bankrupt’s estate; whereupon the bankrupt asked that the exemption in 
question be set apart. Held, that he may have this property free from any claim 
by the mortgagee. In re Soper, 173 Fed. 116 (Dist. Ct., D. Neb.). 

Since exempt property is not subject to creditors’ demands, its transfer is not 
a preference. See Mills v. J. H. Fisher & Co., 159 Fed. 897. Cf. Bloedorn v. 
Jewell, 34 Neb. 649. And the title to exempt property does not pass to the trustee, 
but remains in the bankrupt. BaNKRuptcy Act oF 1898, § 70a; Lockwood v. 
Exchange Bank, 190, U. S. 294. In Nebraska, a mortgagor of chattels retains 
title, and the mortgagee has only a lien. Drummond Carriage Co. v. Mills, 54 
Neb. 417. And a lienee may surrender part of his security and retain the rest. 
Palmer v. Tucker, 45 Me. 316. So it appears that the lien asserted against the 
exempt property belonging to the bankrupt was not a preference, and persisted 


. after the surrender of the mortgage. But secured creditors’ claims are allowed 


only for the sum owing above the value of the securities. Bankruptcy ACT OF 
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1898, § 57. And since the mortgagee proved his whole claim, he would seem 
to have waived his lien. Ex parte Downes, 1 Rose 96. Under similar provisions 
of previous bankruptcy acts, however, a secured creditor who proved his claim 
in ignorance of the effect was allowed to withdraw the proof and rely on the 
security. Ex parte Harwood, Fed. Cas. No. 6, 185; In re Baxter, 12 Fed. 72. 
Such a privilege should be given to the mortgagee in the present case, as from 
his assertion f the lien it is clear that he meant to keepit. Yet the principal case 
is right in holding that if the dividends on the claim are retained, the security is 
lost. In re Lanizenheimer, 124 Fed. 716. 


BANKRUPTCY — PROVABLE CLAIMS — RIGHT To PROCEEDS OF CONVERTED 
Stock. — A broker converted stock belonging to his customer. At the time of 
his bankruptcy, other stock of the same kind was found in his possession. Held, 
that the customer is entitled to the stock as against the bankrupt’s general creditors. 
In re Brown & Co., 171 Fed. 254 (Dist. Ct., S. D. N. Y.). 

A broker need not keep a customer’s stock separate from that belonging to 
other customers or to himself. Richardson v. Shaw, 209 U. S. 365. Contra, Van 
Voorhis v. Rea Bro. Co., 153 Pa. St. 19. But a broker must keep a sufficient 
number of shares of each kind of stock to meet all his outstanding obligations in 
that stock; otherwise he is guilty of a conversion. Nor will a re-purchase of the 
same kind of stock after the conversion relieve him from liability. Taussig v. 
Hart, 58 N. Y. 425. In the principal case, the re-purchase of the stock, even 
with the intention of appropriating it to the original customer, could not give the 
latter a right to it, especially since bankruptcy intervened. The result in the 
principal case should have been reached only if the funds which were produced 
by the broker’s conversion and which he held as constructive trustee for his 
customer were capable of being followed into the new shares; upon this latter 
theory, the customer would have been protected by his equitable right to the new 
res. Langton v. Waite, L. R. 6 Eq. 165, 173; In re Halletts Estate, L. R. 13 
Ch. 696, 711. 


BANKRUPTCY — RicHTs AND DvutTIES OF BANKRUPT — PUNISHMENT FOR 
Contempt. — A bankrupt appeared, by a preponderance of evidence, to be 
wilfully disobeying an order of the referee requiring him to surrender certain 
assets alleged to be in his possession. The court, however, was not. satisfied 
beyond a reasonable doubt of the truth of these facts. Held, that it will not 
adjudge the bankrupt in contempt. In re J. H. & A. P. Mize, 22 Am. B. R. 
577 (Dist. Ct., N. D. Ala., July, 1909). 

For a discussion of the principles involved, see 23 Harv. L. REV. 30. 


BANKRUPTCY — WHO MAY BE A _ PETITIONING CREDITOR — SPLITTING 
Ciarms. — A made a general assignment for the benefit of his creditors. B, who 
held three notes made by A, thereupon endorsed two of them to C and D re- 
spectively, in order to qualify them as petitioning creditors. B, C, and D joined 
in a petition to have A adjudicated a bankrupt. Held, that C and D are not 
competent petitioners. Re Lewis F. Perry & Whitney Co., 172 Fed. 745 (Dist. 
Ct., D. Mass.). See NoTEs, p. 296. 


BILLS AND Notes — CHECKS — PAYMENT OF STOLEN CHECK SIGNED IN 
BLANK. — The defendant signed a check in blank and locked it up. It was 
stolen, and the plaintiff bank, on which it was drawn, cashed it. Held, that the 
defendant is liable for the amount of the check. Trust Co. of America v. Conklin, 
42 N. Y. L. J. 793 (N. Y. Sup. Ct., Nov., 1909). 

When a note is made to bearer, but not delivered by the maker, it is generally 
held that the latter is not liable even to a bond fide purchaser. Burson v. Hunt- 
ington, 21 Mich. 415. Contra, Shipley v. Carroll, 45 Ill. 285. This result is basect 
on the doctrine that delivery is an essential requisite of a valid note. It may be, 
however, that the maker’s gross negligence will estop him from denying delivery. 
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Ingham v. Primrose, 7 C. B. N. s. 82. As there is no privity between the maker 
and a subsequent holder, the maker is under no duty to such a holder to refrain 
from signing such an instrument. But the relation of debtor and creditor be- 
‘tween the depositor and the bank imposes upon the depositor a duty of care to 
the bank. Timbel v. Garfield Nat. Bank, 121 N. Y. App. Div. 870. On the 
grounds of business convenience a bank should only be required to ascertain the 
genuineness of the depositor’s signature before paying the check. As the Nego- 
tiable Instruments Law provides that if an incomplete note is not delivered, it 
will not bind the maker, the principal case must be supported on the theory that 
the depositor owes the bank a duty not to place his signature on a check unless 
he expects it to be paid if regularly presented. See N. Y. Laws or 1898, ch. 
339, § 34. 


BILLS AND NoTEs — NEGOTIABILITY — CERTAINTY IN AMOUNT: ATTOR- 
NEY’s FEES. —A promissory note contained an additional promise to pay 
counsel fees if collected by an attorney. Held, that the instrument is not negoti- 
able. American Machinery & Export Co. v. Druge Bros., 74 Atl. 84 (Vt.). 

Two elementary requirements of a negotiable note are: (1) that it must con- 
tain a promise to pay a sum certain in money; and (2) that it must not contain 
an independent agreement to do anything else. Smith v. Nightingale, 2 Stark. 
375; Martin v. Chauntry, 2 Str. 1271. Apart from the cases which hold a promise 
to pay attorney’s fees invalid because usurious, notes like the one in the principal 
case have been attacked as violating both of these requirements. Woods v. North, 
84 Pa. St. 407; First Nat. Bank v. Larsen, 60 Wis. 206. But it is generally held 
that a promise to pay a certain sum and the current rate of exchange is negoti- 
able, though the amount to be paid is mathematically uncertain. Hastings v. 
Thompson, 54 Minn. 184. Contra, Philadelphia Bank v. Newkirk, 2 Miles (Pa.) 
442. And a note is negotiable though it contains a provision that the holder shall 
have the option of demanding something else instead of payment in money. Hoss- 
tatter v. Wilson, 36 Barb. (N. Y.) 307. Similarly it would seem that a note con- 
taining a promise to pay attorney’s fees should be negotiable. Until maturity 
the amount to be paid is certain, and the additional promise cannot possibly 
impair the note’s commercial usefulness. Sperry v. Horr, 32 Ia. 184; Farmers’ 
Nat. Bank v. Sutton Mfg. Co., 52 Fed. 191. Such is the rule adopted in the 
Negotiable Instruments Law. See BRANNAN, NEG. Inst. L. p. 2, § 2. 


CarRIERS — CusToDY AND CONTROL OF Goops — WHEN RAILROAD BE- 
COMES WAREHOUSEMAN. — A traveling salesman left his trunk four days at the 
defendant’s terminal depot which was also the initial depot for his next trip. The 
lower court charged that the jury might consider the defendant’s habit of allowing 
this, as a silent consent to keep the goods as a common carrier, and might hold it 
liable for destruction of the goods by fire without negligence. Held, that the in- 
struction is correct. McCoy v. Atlantic Coast Line, 65 S. E. 939 (S. C.). 

In South Carolina, strict carrier’s liability begins when baggage is delivered 
within a reasonable time before transportation is to commence, although not yet 
checked, and after the arrival of the goods at their destination, seems to last until 
a reasonable time for their removal. Fleischmann v. R. R., 76S. C. 237. See 
Murphy v. Ry., 77S. C. ig Notice of arrival would probably not then be required. 
See Spears v. R. R., 11 §. C. 158. The custom of keeping the trunks might pos- 
sibly bear on the reasoriableness of the time since the last trip or before the next. 
But with only the facts reported, it is difficult to see how the railroad’s failure, on 
former occasions, to object to keeping the trunks more than a reasonable time, 
can be construed as a consent to be responsible as common carrier rather than as 
warehouseman or gratuitous bailee. 


CHosEs IN ACTION— MANNER AND EFFECT OF ASSIGNMENT — PARTIAL 
ASSIGNMENT OF Dest. — A assigned to her attorney B, such portion of a debt 
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due her from C, as should be sufficient to satisfy B’s bill of costs against A. B 
brought an action at law against C for the amount of such costs. Held, that he 
can recover. Skipper v. Holloway, 26 T. L. R. 82 (Eng., K. B. D., Nov. 13, 1909). 
Although choses in action were theoretically not assignable at common law,’ 
they could in practice be transferred, since a complete assignment for value 
carried with it an irrevocable power of attorney by which the assignee might sue 
at law in the name of the assignor. Welch v. Mandeville, 1 Wheat. (U. S.) 233. 
See James v. Newton, 142 Mass. 366, 371. But an assignment of only a portion 
of a chose in action created simply an equitable right against the proceeds, and 
did not include the right to sue in the name of the assignor. It was considered 
both inequitable and illogical to impose several obligations on the debtor in place 
of the one which he had originally assumed. Farlie v. Denton, 8 B. & C. 395; 
Mandeville v. Welch, 5 Wheat. (U. S.) 277. The English Judicature Act of 1873 
makes “any absolute assignment, not purporting to be by way of charge only,” 
effectual at law. The act was a radical change of procedure, but whether it was 
intended to alter the substantive rule respecting partial assignments is at least 
questionable. See Durham Bros. v. Robertson, [1898] 1 Q. B. 765. The assign- 
ment in the present instance was not only partial but indefinite, to cover all sums 
which the plaintiff should be called on to advance. On this ground at least, the 
case seems clearly opposed to authority. Jones v. Humphreys, [1902] 1 K. B. 
10; Mercantile Bank v. Evans, [1899] 2 Q. B. 613. 


CoNTRIBUTORY NEGLIGENCE—IMPUTED NEGLIGENCE— BENEFICIARY BARRED 
FROM RECOVERY FOR DEATH BY WroncGFuL Act. — The plaintiff, father 
of the deceased, sued under a statute permitting the administrator to recover 
for death caused by wrongful act. As next of kin he would have been sole dis- 
tributee. His negligence directly contributed to the death. Held, that the plain- 
tiff cannot recover. Scherer v. Schlaberg, 122 N. W. 1000 (N. Dak.). See 
NOTES, p. 299. 


CoRPORATIONS — CORPORATIONS Dre Facto— As ConpvuiT oF TITLE. — 
Shares of the defendant were assigned to a certain bank. Thereafter, the bank’s 
charter expired by limitation and proceedings were taken to extend it. Later, 
the bank assigned the shares to the plaintiff. It was objected that, as the law 
under which the bank attempted to extend its charter had no application to 
banks, it was not a corporation and the assignment to the plaintiff was of no 
effect. Held, that the court will not inquire into the validity of the bank’s in- 
corporation. Campbell v. Mutual Loan, Homestead & Building Association, 
74 Atl. 144 (N. J. Ct. Ch.). 

It is very generally laid down that the existence of a valid law under which 
there might have been incorporation is essential for the application of the doc- 
trine of de facto corporations. Gillette v. Aurora Rys. Co., 228 Ill. 261. See 
1 THOMPSON, CORPORATIONS, 2 ed., § 230. Nevertheless, collateral attack is 
sometimes denied, even in the absence of such a law, when the elements of es- 
toppel are present. West Missouri Co. v. Kansas City Co., 161 Mo. 595. Con- 
versely, although there may be no basis whatever for estoppel, collateral attack 
is sometimes denied, if such a law is present. Haas v. Bank of Commerce, 41 
Neb. 754. Under such circumstances, where the question is one of title gained 
from an alleged corporation, the court will not inquire into the validity of in- 
corporation. Society Perun v. Cleveland, 43 Oh. St. 481. But where there is 
neither a valid law nor basis for estoppel, the doctrine forbidding collateral attack 
upon de facto corporations has been refused, even though the only question is of 
chain of title. Bradley v. Reppell, 133 Mo. 545. Yet the desirability of free cir- 
culation of title to land, choses in action, and title generally is a strong argument 
in favor of denying collateral attack under the circumstances last stated, and the 
principal case therefore seems sound. See 21 Harv. L. REV. 305, 319. 
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CorPORATIONS — DIRECTORS AND OTHER OFFICERS — TRUST FUND THEORY. 
— The directors of the A corporation, without giving notice to creditors, trans- 
ferred all the corporate assets to the B corporation, which contracted to pay the 
debts of the A corporation. Later, the plaintiff recovered a judgment against 
the A corporation and, execution being returned unsatisfied, brought suit against 
the directors. Held, that the directors are liable. Darcy v. Brooklyn & New 
York Ferry -Co., 89 N. E. 461 (N. Y.). 

Although a statute controlled the principal case, it was not regarded as neces- 
sary to the decision. See Darcy v. Brooklyn & New York Ferry Co., 127 N. Y. 
App. D. 167. The result is reached on the American theory that the corporate 
assets are a trust fund for the benefit of creditors. This doctrine, formerly widely 
accepted in this country, has been rejected in many jurisdictions and is generally 
adversely criticized by legal writers. See Hollins v. Brierfield Coal Co., 150 U. S. 
371; THOMPSON, CORPORATIONS, 2 ed., § 3418. But even where this theory is 
renounced, creditors are allowed to assert a claim to corporate assets which have 
been distributed among the shareholders or otherwise conveyed away without 
value given to the corporation, on the ground that this constitutes a fraudulent 
conveyance. Hospes v. Northwestern Mfg. Co., 48 Minn. 174. And it would 
seem that directors, who have directly caused such a fraudulent conveyance 
without making proper provision for creditors, should be held responsible to 
the parties prejudiced thereby. Nor should the fact that the vendee has con- 
tracted to assume the debts protect the directors, as they have no right to force 
the creditors into a novation. 


CorPoRATIONS — DuTIES OF DrrEcTORS — NEGLECT RESULTING FROM AB- 
SENCE UPON VACATIONS. — The defendants were directors of a trust company 
whose by-laws required monthly directors’ meetings. A meeting was omitted 
because of the absence of several directors upon vacations. Losses resulted to 
the trust company which would have been prevented had the directors met and 
exercised proper supervision over certain loans. Held, that the directors are 
accountable to the trust company for such losses. Kavanaugh v. Commonwealth 
Trust Co., 118 N. Y. Supp. 758 (Sup. Ct.). 

The precise amount of care which is required of a director is hard to define. 
Each case must be considered separately upon its particular circumstances. 
Briggs v. Spaulding, 141 U. S. 132, 147. Two lines of cases, however, are clearly 
distinguishable. The one sets as a test the care which a man ordinarily takes of 
his own private affairs. Hun v. Cary, 82 N. Y. 65; Ackerman v. Halsey, 37 N. J. 
Eq. 356. The other only holds directors to liability where they have substantially 
acted in bad faith. Swentzel v. Penn Bank, 147 Pa. St. 140; Briggs v. Spaulding, 
supra. The reason suggested for the more lenient view is that men of wealth and 
reputation will not undertake the gratuitous duties of a director, if they are likely 
to find themselves subjected unwittingly to enormous liabilities. Spering’s Ap- 
peal, 71 Pa. St. 11, 21. The answer obviously is that the only purpose which can 
be served by directors who are not conversant with the affairs of the business and 
who do not devote their attention to supervising the administrative officers, is to 
deceive the investing public. Gibbons v. Anderson, 80 Fed. 345, 350. The present 
decision is likely to have a salutary influence upon directors who are inclined to 
regard their duties as merely perfunctory. 


CovENANTS RUNNING WITH THE LAND — ASSIGNEE OF GRANTEE IN FEE 
BouNnD BY COVENANT TO BUILD AND MAINTAIN. — The plaintiff conveyed 
land to a railroad in fee, in consideration of the latter’s covenant to build and 
maintain a station on the land conveyed. Held, that the grantee of the railroad 
is liable for a breach of the covenant. Louisville, H. & St. L. Ry. Co. v. Baskett, 
121 S. W. 957 (Ky.). See Notes, p. 298. 


CRIMINAL LAw — JurIsDICTION — LocALiTy oF PUBLICATION OF LIBEL. — 
An alleged criminal libel was printed in the defendants’ newspaper at Indianapolis, 
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and several copies of the es were sent by mail to subscribers in Washington, 
D. C. Held, that since the act of publication was in’ Indiana only, the District 
of Columbia has no jurisdiction over the offense. United States v. Smith, 173 
Fed. 227 (Dist. Ct., Ind.). 

The law makes libel a criminal offense because the dissemination of defamatory 
matter tends to disturb the public peace. See State v. Lehre, 4 Hall’s L. J. (S. C.) 
48, 53. Accordingly, it has been held that every publication is a distinct offense. 
The King v. Carlisle, 1 Chit. 451. In holding that the act of publishing was not 
committed where the papers were received, the court in the principal case ignores 
a long line of decisions. Rex v. Watson, 1 Campb. 215; Com. v. Blanding, 3 Pick. 
(Mass.) 304. See Trial of the Seven Bishops, 12 Cobbett’s St. Tr. 183, 333. The 
defendants’ own physical act was completed when the papers were mailed, but 
the machinery thus set in motion continued to act until they were received; and 
if the analogy of the law of battery and homicide is followed, the crime must 
be held to have been committed where the act took effect. See Robbins v. State, 
8 Oh. St. 131; Simpson v. State, 92 Ga. 41. Some cases, however, hold that an 
indictment can be brought either where the libel is mailed or where it is received, 
on the ground that a misdemeanor can be tried where any part thereof is committed. 
See Rex v. Burdett, 4 B. & Ald. 95, 170. But even this view would be equally 
fatal to the decision in the principal case. 


Equity — Priority oF Equities — ErFrect oF ASSIGNMENT OF CHOSE IN 
Action. — By fraud X induced a mortgagee to assign to him the mortgage debt. 
X then assigned it for value to Y, who was ignorant of the fraud. Held, that Y 
takes subject to the equity of the defrauded mortgagee. Hubbell, Hall & Ran- 
dall Co. v. Brickman, 64 N. Y. Misc. 370 (Sup. Ct.). 

The established rule in New York is that in the absence of estoppel an assignee 
takes subject to all equities against his assignor in favor of third parties. See 
Central Trust Co. v. West India Co., 169 N. Y. 314, 324. But this view is opposed 
to the weight of authority. See Ames, CasEs ON Trusts, 310. The usual expla- 
nation of the majority rule is that a defrauded assignor by giving to his assignee 
an apparently good authority to collect is estopped to deny it. Putnam v. Clark, 


_ 29N. J. Eq. 412. It is more satisfactory to rest the rule upon the broad principle 


that equity will not deprive a bond fide purchaser of a legal interest. See 1 HARV. 
L. Rev. 7. It is erroneous to assume that an assignee’s rights are merely equi- 
table; there are legal interests less than title which equity will respect. Thus 
when an attempted transfer of real property is not completed, but the defect may 
be cured without calling upon the transferor to do any act, the rights of a bond 
fide transferee are superior to existing equities. Duff v. Randall; 116 Cal. 226; 
Hume v. Dixon, 37 Oh. St. 66. The assignee of a chose in action gets a legal 
right to perfect his title to the money, unmolested and without calling upon the 
assignor for aid. This right should prevail over latent equities. Cf. Dodds v. 
Hills, 2H. & M. 424; Ortigosa v. Brown, 47 L. J. Ch. 168, 172. 


Equity — SPEcIFIC PERFORMANCE — DocTRINE OF Moutua.ity. — An oral 
agreement was made to lease for eight years. certain mining lots in return for a 
promise to pay royalties on the ore mined and a covenant to work the mines con- 
tinuously. The plaintiff was given possession, spent a considerable sum on im- 
provements, and worked the mines for over three years. To a bill for specific 
performance of the lease the defendant raised the objection of lack of mutuality. 
Held, that the defendant must specifically perform his part of the agreement. 
Zelleken v. Lynch, 104 Pac. 653 (Kan.). See NoTEs, p. 294. 


EVIDENCE — TESTIMONY GIVEN AT FORMER TRIAL — ABSENCE OF WITNESS 
FROM JURISDICTION IN CRIMINAL CasE. — On an appeal by the prisoner after his 
conviction in the police court, the prosecution offered to introduce evidence of 
testimony which had been given in the former trial by a witness who had sub- 
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sequently removed from the state. Held, that such evidence is inadmissible in 
criminal cases. Holifield v. City of Laurel, 50 So. 488 (Miss.). 

In civil cases it is almost universally held that evidence of testimony given in 
a former trial of the same issue between the same parties is admissible if the wit- 
ness is absent from the jurisdiction. Wheeler v. Jenison, 120 Mich. 422. Upon 
the question of applying this rule in criminal cases, however, the courts are not 
in agreement. There seems to be no sufficient reason for a distinction between 
the two classes of cases. People v. Devine, 46 Cal. 45; Vaughan v. State, 58 
Ark. 353, 370. Contra, U. S. v. Angell, 11 Fed. 34; People v. Newman, 5 Hill 
(N. Y.) 295. The introduction of the evidence works no greater hardship on 
the state or the prisoner, than on a party to a civil action. In both cases there 
has been the all-important opportunity for cross-examination. The constitu- 
tional provision that an accused person shall be confronted by the opposing. wit- 
nesses is very generally understood to be merely declaratory of the common law, 
and so subject to all the exceptions to the hearsay rule. See State v. McO’Blenis, 
24 Mo. 402. Thus, in the state in which the principal case was decided, the 
death of a witness will make evidence of his testimony admissible in a subse- 
quent trial of the same case. Lipscomb v. State, 76 Miss. 223. 


INSURANCE — CONSTRUCTION OF PARTICULAR WoRDS AND PHRASES IN 
STANDARD Forms — “THE INSURED” TO FURNISH PRoors oF Loss. —A 
mortgagor took out insurance payable to the mortgagee as his interest might 
appear. The policy provided that the mortgagee’s interest should not be invali- 
dated by any act or neglect of the mortgagor, and that “the insured” should 
furnish proofs of loss within a certain time. Held, that recovery by the mortgagee 
is not barred by the lack of proofs within the stipulated time. Ohio-German 
Insurance Co. v. Krumm, 12 Oh. Cir. Ct. R. N. Ss. 364. 

In the absence of any provision against invalidation of the policy by neglect 
of the mortgagor, by the weight of authority, the mortgagee could not recover. 
Shapiro v. Western Home Insurance Co., 51 Minn. 239. The “union mortgage 
clause” protects the mortgagee from the mortgagor’s neglect, but not from his 
own act or neglect. Genesee, etc. Association v. U. S. Fire Insurance Co., 16 N. Y. 
App. Dit. 587. Whether failure to furnish proofs was his own neglect depends ~ 
on whether the term “the insured” applies to the mortgagor alone, or also to the 
mortgagee. The cases and text-books frequently suggest that the mortgage clause 
makes a separate collateral contract of insurance between the underwriter and 
the mortgagee. See Queen Insurance Co. v. Dearborn, etc., Association, 175 Ill. 
115; 1 CLEMENT, Fire INsURANCE,-33. If such a view is correct, the mortgagee 
is as truly “the insured” as the mortgagor. But it is believed that the language 
referred to is inaccurate, and that the mortgagee is not a promisee in the insurance 
contract, but merely a beneficial third party. Hence “the insured” refers only 
to the mortgagor and the principal case is correct. 


INSURANCE — MuTUAL BENEFIT INSURANCE — DESIGNATION OF ILLEGAL 
BENEFICIARY. — A person insured in a mutual benefit society designated an 
illegal beneficiary. After the insured’s death, the administratrix. claimed the 
amount of the certificate. Held, that she is entitled to it. Mullen v. Woodmen 
of-the World, 122 N. W. 903 (Ia.). 

The right of a person insured in a mutual benefit society to designate a bene- 
ficiary is a mere naked power of appointment. Pilcher v. Puckett, 77 Kan. 284. 
This power is not property. Maryland Mut. Ben. Soc., etc. v. Clendinen, 44 Md. 
429. If there js no designation, no one can recover as beneficiary. Eastman v. 
Provident Mut. Relief Asso., 62 N. H. 555. And the appointment of an illegal 
beneficiary is equivalent to a total failure to appoint. Rindge v. N. E. Mut, 
Aid Soc., 146 Mass. 286. Yet the principal case is supported by several decisions, 
In some, the mistake is made of treating the power of the assured to appoint a 
beneficiary, as a right to the benefit. Newman v. The Covenant Mut. Ins. Asso., 
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76 Ia. 56. In others, there is a confusion of ordinary life insurance decisions with 
mutual benefit insurance cases. Schmidt v. The Northern Life Ass’n, 112 Ia. 41. 
And in still others, the society is called a trustee for the insured’s heirs, because 
of the statements in its constitution and by-laws as to the purpose of the society 
to protect heirs of members. The Supreme Lodge, etc. v. Menkhausen, 209 Ill. 
277. But these statements are merely preliminary, and the only undertaking 
is to pay to some designated person. ‘The result in the principal case, how- 
ever, is highly desirable, and statutes or by-laws commonly provide for such a 
contingency. 


MorTGAGES — MortcGacor’s RIGHT TO AN ACCOUNT FOR RENTS AND PROFITS 
— NATURE OF THE RIGHT. —A mortgagee filed a bill for foreclosure. The 
mortgagor pleaded that the rents and profits received by the mortgagee while in 
possession were sufficient to satisfy the debt, and asked for an accounting. Held, 
that the court may strike a balance between the amount chargeable to the mort- 
gagee and the mortgage debt, and give judgment of foreclosure accordingly. 
Hoye v. Bridgewater, 118 N. Y. Supp. 951 (Sup. Ct., App. Div.). See Notes, 
Pp. 301. 


MUNICIPAL CORPORATIONS — GOVERNMENTAL POWERS AND FUNCTIONS — 
INVESTIGATION OF MUNICIPAL PROBLEMS. — The common council of the city 
of Detroit placed the sum of five thousand dollars at the disposal of the mayor, to 
be used in investigating the street railway problem of the city presented by the 
expiration of certain franchises. An injunction was sought to prevent the ex- 
penditure of this money. Held, that a writ of mandamus will be issued to com- 
pel the lower court to issue such injunction. Attorney General ex rel. Maguire v. 
Murphy, 122 N. W. 260 (Mich.). See NotEs, p. 293. 


MUNICIPAL CORPORATIONS — OFFICERS AND AGENTS — EFFECT OF RE- 
ELECTION AFTER OUSTER. — The charter of New York City provides that the 
president of a borough, an officer chosen by popular vote, may be removed for 
cause by the-governor, and that a vacancy shall be filled by a majority of the 
aldermen from the borough. The defendant, having been so removed, was 
immediately selected by the aldermen for the remainder of his original ‘term. 
Held, that he is not entitled to office. People v. Ahearn, 42 N. Y. L. J. 761 (N. Y. 
t F App., October, 1909). 

This affirms an interlocutory judgment of the Appellate Division reversing 
a judgment of the Supreme Court. For a criticism of a decision precisely similar 
to that in the principal case, see 20 Harv. L. REv. 316; 22 Harv. L. REv. 540. 


ParoL EvmDENCE RULE— SUBSTANTIVE LAW EXPRESSED IN TERMS OF 
EvIDENCE — CONTRACTS: WHETHER LEGAL Import OF SAME IS WITHIN PRO- 
TECTION OF THE RULE. — On September 1, 1905, the plaintiff wrote to the defend- 
ant offering an option for the continuation of a contract between them for one 
year, from July 26, 1906. The defendant acknowledged the receipt of the offer 
without accepting it. On July 26, 1906, he sent an acceptance, but the plaintiff 
refused to abide by the terms of the offer. Evidence offered by the defendant of 
an oral agreement that the offer was to stay open till July 26, 1906, was excluded. 
The defendant appealed. Held, that the evidence was rightly excluded. Standard 
Box Co. v. Mutual Biscuit Co., 103 Pac. 938 (Cal.). See Notes, p. 302. 


PoticE PowER— REGULATION OF BUSINESS AND OCCUPATIONS — RE- 
QUIREMENT OF BANK DeposiTors’ GUARANTY Funp. — A statute provided that 
the business of banking be restricted to corporations, and required that contribu- 
tions be made annually to a fund for the protection of the depositors of insolvent 
banks. Held, that the statute is an unreasonable exercise of the police power. 
First State Bank of Holstein v. Shallenberger, 72 Fed. 999 (Circ. Ct., D. Neb.). 
See NOTES, p. 292. 
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RULE AGAINST PERPETUITIES — RULE AGAINST PossIBILITy ON PossIBILITY 
EXTENDED TO EQuITABLE Estates. — The result of a power of appointment, 
when read into the original settlement, was to give an equitable estate to an un- 
born person for life with a remainder to his unborn child. Held, that the appoint- 
ment is invalid. In re Nash, 26 T. L. R. 57 (Eng. Ct. App., Nov. 2, 1909). 

In affirming the decision of the Chancery Division, the court confines the doc- 
trine of a possibility on a possibility to such a limitation as was here involved. 
For a discussion of the decision in the lower court, see 23 Harv. L. REv. 231. 


RULE IN SHELLEY’s CAsE — DISTINCTION BETWEEN DEEDS AND WILLS. — 
A testator devised land to A for life, remainder to the heirs of A. The will con- 
tained a provision that A should have no power to convey for a longer period 
than his life. Held, that the rule in Shelley’s Case is inapplicable. Westcott v. 
Meeker, 122 N. W. 964 (Ia.). 

In a previous case the Iowa court held that the rule in Shelley’s Case was 
applicable to a conveyance by deed and declared that it constituted a part of the 
common law of the state. Doyle v. Andis, 127 Ia. 36. The principal case is 
clearly irreconcilable with this decision. Two questions arise in applying the 
rule in Shelley’s Case: First, whether the donees in remainder are to take as 
purchasers or as heirs of the life tenant; secondly, whether the rule is applicable. 
See Shapley v. Diehl, 203 Pa. St. 566. It is true that the intention of the testator 
may give to words in a will a meaning which they could not have in a deed. 
Mcllhinny v. Mcllhinny, 137 Ind. 411. But an express declaration that the prior 
estate shall be only for life does not justify the construction that the remainder- 
men take as purchasers. Roe v. Bedford, 4 M. & S. 362. And once it is deter- 
mined that the remaindermen are to take as the heirs of the life tenant, then the 
rule applies irrespective of the testator’s intention. Van Gruten v. Foxwell, 
[1897] A. C. 658. See 11 Harv. L. Rev. 418; 12 ibid. 64. And on this point 
there is no basis for a distinction between wills and deeds. In re White & Hindle’s 
Contract, 7 Ch. D. 201. 


SALVAGE — SERVICES RENDERED TO SHIP IN Dry Dock. — The libellants 
extinguished a fire on a vessel in dry dock. Held, that they are entitled to sal- 
vage. The Steamship Jefferson, 215 U. S. 130. 

This decision reverses that of the lower court discussed in 21 Harv. L. REv. 


634. 


STATES — EFFECT OF GRANT OF CONCURRENT JURISDICTION OVER BOUND- 
ARY Rivers. — A federal court sitting within the State of Washington issued a 
restraining order against an unlawful obstruction on the Columbia River. A 
decision of the United States Supreme Court thereafter determined that this ob- 
struction was in Oregon. The defendant then moved that the suit be dismissed 
for want of jurisdiction. Held, that the motion to dismiss should be denied. 
Columbia River Packers’ Association v. M’Gowan, 172 Fed. 991 (Circ. Ct., W. D. 
Wash. ). 

For a discussion of the principles involved, see 22 Harv. L. REV. 599. 


VoLunTARY AssOcIATIONS — AUTHORITY OF EXECUTIVE COMMITTEE TO 
Borrow Money. — The National Executive Committee of the Socialist Labor 
Party, an unincorporated voluntary association, borrowed money of the plaintiff, 
and its action was subsequently approved by the national convention of the 
party. Suit was brought against the defendant, as treasurer of the association. 
Held, that the plaintiff cannot recover. Siff v. Forbes, 42 N. Y. L. J. 1005 (N. Y. 
App. Div., Nov. 1909). : 

Section 1919 of the New York Code of Civil Procedure allows suit against 
the president or treasurer of an association only when all the members are jointly 
or severally liable. It therefore merely simplifies the remedy and does not increase 
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the plaintiff's right. McCabe v. Goodfellow, 133 N. Y. 89. Had the association been 
for purposes of business or profit, the members would have been liable as partners. 
McKenney v. Bowie, 94 Me. 397. But associations for social or political purposes 
are not partnerships. Lewis v. Tilton, 64 1a. 220; Flemyng v. Hector, 2 M. & W. 
172. The liability of the members, therefore, depends on the laws of agency. 
Ash v. Guie, 97 Pa. St. 493. It is an established rule of law that an agent of a 
non-commercial business has not implied authority to borrow money. Temple 
v. Pomroy, 70 Mass. 128. It follows, naturally, that an agent of a voluntary asso- 
ciation for other than business purposes has not such an implied authority. 
McCabe v. Goodfellow, supra. The national convention for the same reason had 
not authority to borrow. Therefore it had not authority to ratify. Crum’s Appeal, 
66 Pa. St. 474. Furthermore, since the members had no opportunity to repudiate 
the committee’s action, their subsequent silence was not such an acquiescence as 
amounts to a ratification. See Rudolph v. Southern Beneficial League, 23 Abb. 
N. C. (N. Y.) 199, 208. 


WATERS AND WATERCOURSES — NATURAL LAKES AND Ponps — Division 
or LAKE-BED AMONG ABUTTING OwNERs. — A and B owned adjoining pieces 
of land abutting on a lake. Held, that each owns the land under water in front 
of his premises to the “thread of the lake,” which, where there is no outlet or 
inlet, passes through the centre of the lake along its longest diameter. Calkins v. 
Hart, 118 N. Y. Supp. 1049 (Sup. Ct.). 

No rule, universally applicable, for the division of the beds of lakes has ever 
been devised. One suggestion is that lines should be drawn from the geographical 
centre of the lake to the outer boundaries of the lands of abutting owners. Schei- 
fert v. Briegel, go Minn. 125. But this method fails when applied to a lake of 
irregular shape. The principal case adopts the rule which is applied to non- 
navigable rivers, saying that deep bays should be treated in the same way as 
tributary streams. See 17 Harv. L. Rev. 410. By this rule, if the lake happened 
to be nearly square, the owners on the short sides would get little or nothing. 
Owing to the fact that the shifting thread of a river remains the boundary between 
the opposite owners, any division of its bed can be only temporary. Welles v. 
Bailey, 55 Conn. 292. But there seems to be no reason why a lake-bed cannot be 
permanently divided and the lake still be retained as a boundary. The principle 
should be to give each abutting owner a share proportionate to the length of his 
shore line. See Deerfield v. Arms, 17 Pick. (Mass.) 41. But probably something 
in the nature of a partition proceeding would be necessary in each individual case. 
See Jones v. Lee, 77 Mich. 35. 


Witts — Construction — Rvut& mn Witp’s Case. —A will left leasehold 
and real estate to the testator’s wife for life and then to his three children, in 
certain shares, “and to the child or children of the three said children,” with 
further provision for the contingency of any of the three children dying without 
issue. ‘The first grandchild was born after the testator’s death. Held, that the 
rule in Wild’s Case does not apply, and that the share of each child is subject 
on his death to an executory limitation over to his children. Re Jones; Lewis v. 
Lewis, 128 L. T. 56 (Eng. Ch. D., Nov. 11, 1909). 

In wills, the word “children” is ordinarily one of purchase. But by the rule 
in Wild’s Case, a devise to A and his children, when A has no children, gives A 
an estate tail. Clifford v. Koe, 5 App. Cas. 447; Parkman v. Bowdoin, 1 Sumn. 
(U. S.) 359. For this construction, the date when there must be no children is 
that of making the will, not of the testator’s death. Seale v. Barter, 2 B. & P. 
485. But see 2 JARMAN, WILLS, 1242. The original object of the rule was to 
give effect to the evident intention of the testator to provide for unborn children, 
who, if not in being at the time of distribution, would otherwise be barred. See 
Wild’s Case, 6 Coke 17. The formula has been followed, however, even where 
a statute makes all estates tail estates in fee simple. Silliman v. Whitaker, 119 
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N. C. 89. But it is not applied to bequests. Audsley v. Horn, 1 De G. F. & J. 
226. But see Heron v. Stokes, 1 C. & L. 270. As the rule is one of construction 
only, it does not apply when the face of the will indicates, as in the principal case, 
an intention which it would defeat. Grieve v. Grieve, L. R. 4 Eq. 180; Wilmot v. 
Betterton, 76 L. T. N.S. 415. And the eminently sensible result here is directly 
supported by authority, including the actual decision in Wild’s Case itself. 
Wild’s Case, supra; Audsley v. Horn, supra. 





BOOK REVIEWS. 


THE Laws oF ENGLAND. By the Right Honorable the Earl of Halsbury and 
other lawyers. In about 20 volumes. London: Butterworth and Company; 
Philadelphia: Cromarty Law Book Company. 


Vol. III. Bills of Sale to Carriage by Sea. 1908. pp. cxxxi, 578, 55. 

Vol. IV. Carriers to Commutation of Tithes. 1908. pp. cxlviii, 614, 49. 

Vol. VI. “pein Purchase of Land to Constitutional Law (part). 1909. 
pp. cxxxi, 499, 3 

Pap VI. Constitutional Law (conclusion) to Coparcener. 1909. pp. clxvi, 


44, 37- 

Vol. VIIL. Copyhold to County Courts. 1909. pp. cxxviii, 693, 42. 

The publication of Vol. V has been delayed. The whole volume is devoted to 
Company Law, and the poe of the Companies (Consolidation) Act of 1908 
rendered a delay advisable. 

In reviewing the first two volumes of this great work it was said: “If the 
excellence of these two volumes is maintained in the subsequent volumes, the com- 
plete work will be a solid contribution to the Law of England, and of great prac- 
tical utility to the lawyer and the judge.” These five volumes, at least, fully 
maintain the excellent qualities of the first two, and give promise of good work 
to come. 

Vol. III contains articles on Bills of Sale (78 pages), Bonds (26 pages), Bound- 
aries, Fences and Party-Walls (43 pages), Building Contracts, Engineers and 
Architects (154 pages), Building Societies (80 pages), Burial and Cremation 
(175 pages). 3 

Vol. IV includes articles on the whole more interesting to an American lawyer: 
Carriers (99 pages), Charities (256 pages), Choses in Action (44 pages), Clubs (33 
pages), and Commons and Rights of Common (163 pages). 

In Vol. VI are articles on Compulsory Purchase of Land and Compensation 
(175 pages), Conflict of Laws (131 pages), and the first part of the article on 
Constitutional Law (190 pages). 

In Vol. VII the article on Constitutional Law is completed (277 pages, making 
in all 467 pages devoted to this subject), and the other articles in the volume are 
Contempt of Court, Attachment and Committal (46 pages), and Contract (214 
pages). 

Vol. VIII contains Copyholds (134 pages), Copyright and Literary Property 
(73 pages), Coroners (88 pages), Corporations (102 pages), and County Courts 
(288 pages). These articles, like those in the first two volumes, are written by men 
who are masters of their subjects, usually by lawyers who have a large share in 
administering the law about which they write. This gives the work a distinct air 
of authority. 

Several of the articles are of special interest and value to American lawyers. 
The article on Carriers states clearly and very concisely the law of carriers of 
goods and passengers. A large part of it is devoted to the statutory regulations of 
carriers; but the excellent discussion of the Railway and Canal Traffic Act is of 
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great importance for the assistance it gives in interpreting our Interstate Commerce 
acts. The article on Conflict of Laws is an adequate and illuminating treatment 
of the topic, based (as every English treatment of the subject must be) on Profes- 
sor Dicey’s remarkable book, and adopting his conclusions and even his form of 
statement on such controverted points, for instance, as the law governing the 
essential validity of contracts. The article on Contempt contains an excellent 
statement of the law of criminal contempts, and (from our point of view) a rather 
inadequate treatment of contempt in violating an order of court; but it throws 
little light on the vexed problem of procedure for the punishment of contempts. 
The more settled practice of the English courts has enabled them to deal satisfac- 
torily with a matter which to us is full of danger. The article on Contracts is a 
sound and adequate treatment of the general principles, and includes a treat- 
ment of Quasi-contract under the title of “constructive contracts.” In the article 
“‘Corporations”’ it is interesting to note that Companies are included, thus follow- 
ing the view adopted in the American cases; and that corporations de facto appear 
to play no part in unsettling the theories of English lawyers, though the article 
“Companies” may deal with them. 

The undertaking has covered, at the end of the eighth volume, a portion of 
the alphabet which in other similar works has occupied one quarter of the whole. 
It would seem, therefore, that the whole work is likely to extend to about thirty 
volumes. If the others are as well done as these, the projectors of the work will 
certainly deserve the gratitude of the legal profession. J. . B. 





Equity Atso THE Forms or Action AT Common LAw. Two courses of lec- 
tures by F. W. Maitland. Edited by A. H. Chaytor and W. J. Whittaker. 
Cambridge: at the University Press. 1909. pp. xvi, 412. 


We are doubly indebted to Messrs. Chaytor and Whittaker, not only for unex- 
pected access to another work of a great legal historian. but also for an interesting 
sidelight thrown on his ability to present a body of living law. We in this country 
have perhaps been accustomed to think of Professor Maitland too much as an 
expositor of the development of the law in the past, rather than of its present 
structure. This book consists of twenty-one lectures on equity and seven lectures 
on the forms of action at common law, delivered to students at Cambridge Uni- 
versity, and fully written out by him some years ago, the task of the editors being 
to incorporate the author’s later marginal notes and to collect in footnotes some 
of the more important cases since his death. The first three lectures on equity 
deal with its origin and history: then follow five lectures on the creation of 
trusts, express, implied, resulting, and constructive; then four more on the nature 
of equitable estates and the present relations of equity and the common law; 
while the last part of the course deals with satisfaction and ademption, adminis- 
tration, conversion, election, specific performance, injunctions, and mortgages. 

While there is much of interest to which to call attention in Professor Mait- 
land’s historical treatment of equity, we mav specially refer the reader to-the origin 
of uses, pp. 23-33. Why was there not a remedy in contract against the disloyal 
feoffee, he asks. One answer he finds in the more efficient remedy of the Chancellor 
on behalf of the cestui que use against the feoffee. That remedy was already in 
the field when the courts of common law in the fifteenth century evolved the action 
of assumpsit. Professor Ames has pointed out that the remedy by covenant in 
the few charters of feoffment in which a covenant appeared may fairly be said to 
have counted for nothing. 21 Harv. L. Rev. 264. For this, and for other reasons 
(pp. 30, 31), the sole remedy of the beneficiary originated and has always remained 
in Chancery by subpoena. The personal nature of the right in equity is empha- 
sized throughout. Equity does not claim that the cestwi is the owner of the res 
and thus conflict with the law’s view of the trustee as owner. It does not say to 
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the law, “Your rule is an absurd, an obsolete one.” On the contrary it says, 
“Yes, of course that is so, but it is not the whole truth,” for, it goes on, it is true 
that your friend is the owner but he is bound by one of those obligations known as 
trusts (pp. 17, 19, 112, 130). The method of teaching the modern doctrines of 
equity is from a practical point of view. Many of the cases cited have arisen 
since 1900, and everywhere the student’s attention is called to the bearing of the 
statutory changes. 

“The forms of action we have buried, but they rule us from their graves.” In 
the seven lectures at the end of the book the author shows how the classification 
of the forms of action have grown and died to make way for a rational classification 
of causes of action. His theme calls largely for historical consideration, which 
is delightfully executed. With the present tense he leads us back into the past. 
Brief treatment and a student audience make necessary wider and more dogmatic 
generalizations than we find inthe History of English Law. Not many qualifica- 
tions can find a place here; yet the reader is constantly warned by phrases such as * 
“here we hear a hint of,” or, ““we seem to catch the thought,” of the true weight of 
statements. The style is charming, and the points clearly made. A line or two 
at the end of a discussion summarizes it in a well-turned phrase. For instance, in 
his consideration of the distinction between the writ of right and the assize of novel 
disseisin he ends by saying of the successful plaintiff in the proprieiary action, 
“the court will help him to his own though it has punished him for helping him- 
self” (p. 322). Indeed an admirable method of approaching the greater work of 
the author and Sir Frederick Pollock is to read first these lectures. 

In general the treatment of all the subjects is brief. ‘Twenty-one lectures is a 
narrow space in which to deal even cursorily with trusts, specific performance, and 
injunctions. Many of the cases have complicated facts, difficult to explain to stu- 
dents who meet them for the first time in the class room. Yet we do not need the 
preface to assure us how Professor Maitland commended himself to his pupils. 
Of this the single-mindedness of the editors and their associates in their labor of 
love, carefully and judiciously performed, is sufficient proof. J. W. 





A TREATISE ON THE RULES AGAINST PERPETUITIES, RESTRAINTS ON ALIENA- 
TION AND RESTRAINTS ON ENJOYMENT IN PENNSYLVANIA; with a particular 
discussion of Spendthrift Trusts, Married Women’s Trusts, Accumulations, 
and Gifts to Charities. By Roland R. Foulke. Philadelphia: George T. 
Bisel Company. 1909. pp. xxxii, 548. 


The decisions of a single state upon a particular topic, and more especially 
the Rule against Perpetuities, form but a fragmentary and imperfect body of law. 
Litigation tends to pursue the course marked out by previous decisions, exag- 
gerating the importance of. principles established and ignoring the bearing of 
principles which have not yet received the sanction of local precedent. To correct 
this tendency requires a return to first principles, an orientation from the vantage 
ground of the common law. In this work, the author, unlike most writers of text- 
books on local law, has not merely transcribed the decisions which he has found ; 
he has tested them by the standards of the common law, and filled in the prin- 
ciples not yet ruled, so as to exhibit the decided cases in their true perspective. 
His criticisms are supported by elaborate and skilful arguments, without, how- 
ever, leaving the reader in doubt as to what the law actually is. Altogether the 
book is a scholarly and accurate analysis of the decisions in a branch of the law in 
which more than ordinary confusion prevails. It presents a thorough contrast 
‘to the hastily prepared commercial products being daily marketed as law books. 

The author has performed for the legal profession of Pennsylvania a service 
such as was rendered by Mr. Kales in his Conditional and Future Interests, and 
Illegal Conditions and Restraints in Illinois. Like Mr. Kales, he justly acknowl- 
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edges his “indebtedness to the masterly treatises of Mr. Gray.” His discussion 
and criticism of the decisions follow Professor Gray in the main very closely, but 
are in much greater detail than is possible in a general work, in which the value 
of the individual case is less. The authorities have been re-examined on many 
points on which the law of Pennsylvania is frequently stated to be peculiar; and 
the author’s conclusions do not always square with commonly accepted notions. 
He asserts that no authority exists for the statement that the Statute of Uses exe- 
cutes a use upon a use, and that it is doubtful whether it applies to personal 
property. He also considers an open question whether property appointed under 
a general power to a volunteer is assets for the payment of the appointor’s debts. 
His comments on the terminology of the decisions, while in the interest of greater 
exactness in the law, are at times somewhat hypercritical. He condemns the 
application of the term “base fee” to the interest acquired by the exercise of the 
right of eminent domain. But this term was introduced as an analogy only. 
The interest, of course, is not an estate created by voluntary act of the owner, 
but is a special statutory interest created by a power of sovereignty paramount 
to rights of property. It is a group of rights not yet exhaustively enumerated, 
which does not exactly coincide with any of the estates or interests in the scheme of 
the common law. 

The phrase “restraints on enjoyment,” employed in the title has the appearance 
of novelty. The author divides restraints on alienation into three classes: re- 
straints on voluntary alienation, prohibiting the beneficiary from aliening his 
interest; restraints on involuntary alienation, exempting it from liability for his 
debts; restraints on enjoyment, postponing his right to demand a conveyance of 
the principal beyond the period of his majority. And the author, in the arrange- 
ment of his book, enforces this distinction between restraints on alienation and 
restraints on enjoyment, by inserting between them his treatment of the Rule 
against Perpetuities. While this threefold distinction does furnish a convenient 
classification, it is believed that it does not justify substantial differences in the 
law. Each of these three restraints is necessary to accomplish the single purpose 
of the testator to prevent the beneficiary from squanderimg the principal of his 
bounty; and the validity of each is predicated upon the asserted right of an owner, 
to-do as he will with his own, to give subject to such restrictions as he chooses. 
Unless a uniform rule be adopted, holding these restraints either all legal or all 
illegal, much confusion in the law would result. If the prohibition against vol- 
untary alienation alone be void, the cestui can sell the property and waste the 
purchase money. The other two restraints might conceivably continue valid and 
follow the interest into the hands of his vendee, as the author suggests (§ 486); 
but such restraints are obviously intended to be personal, to guard against the im- 
providence of a particular beneficiary. If the prohibition against involuntary 
alienation be void, the cestui can incur debts in payment of which his interest can 
be sold on execution. If the restraint on enjoyment be void, he can compel a con- 
veyance of the legal title from the trustee, and with this termination of the trust 
would probably fall the other two restraints, as even in Pennsylvania these restraints 
seem to be void when attached to /egal estates. 

The author’s well directed attack upon the validity of these restraints is appar- 
ently intended to clear the way for “ridding the state of the doctrine of spend- 
thrift trusts” (§ 289). But the judicial annulment which he advocates of this 
accepted doctrine, would surely work havoc among titles. His argument (§ 2609, 
n. 8), that, as the restraint prevents alienation, its removal would not affect titles, 
overlooks the common case where the cestui’s interest, in violation of the restraint, 
is sought to be transferred by deed or sale on execution. Here a transfer, which had 
been ignored as void under existing decisions, would be validated by overruling 
them, and sever a chain of title previously passed as perfect. 

In the second edition of Gray’s Restraints on Alienation, published in 1895, 
the author raised the question whether a restraint upon alienation imposed upon 
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the gift of an absolute equitable interest, as distinguished from a life interest, 
would be held valid in Pennsylvania: Since then in a series of decisions culmi- 
nating in Spring’s Estate, 216 Pa. 529, this very restraint has been held legal, and 
the prayer of an adult beneficiary for a conveyance of the fee from the trustee re- 
fused, as in the leading Massachusetts case of Claflin v. Claflin. H. F. S. 





A TREATISE ON THE LAW oF INSOLVENT AND FAILING CorPORATIONS. By S. 
Walter Jones. Kansas City: Vernon Law Book Company. 1908. pp. xxv, 
Iort. 


Mr. Jones has had the hardihood to venture into a field as yet untouched by 
the myriad of text-books. It is, however, a field that has been gradually expanding 
until its limits now are so extensive that a single text-book hardly suffices to cover 
the ground. Indeed, corporation law is fast. becoming a vast system of intricate 
and complex rules, which threaten to form the major and the most important 
portion of our commercial law; and however much we may deplore this tendency 
and the evidence of it in the continual increase of the books devoted solely to mat- 
ter of corporate law, we must face its development. 

As is too often the case, the author has given too little space to a devélopment 
of the history of the principles with which he deals and the philosophy behind them, 
and too much space to a mere narration of what various cases have decided. We 
cannot help regretting that there are so few who seem willing to follow in the 
footsteps of Professor Wigmore, or even to pattern their works after his admira- 
ble example. But the systematic and laborious compilation of authorities in itself 
makes this book a useful one to the profession. F. W. B. 





THE Power oF EMINENT Domarn. By Philip Nichols. Boston: Boston Book 
Company. 1909. pp. xxi, 560. 


This text-book is limited to a treatment of the fundamental principles of con- 
stitutional law adopted and applied by the courts in defining the proper exercise 
of the power of eminent domain. The author was until recently an Assistant 
Corporation Counsel of the city of Boston, and compiled this book during eleven 
years’ service in the Law Department of that city. He deserves credit for attempt- 
ing this concise and intensive study of the borderland lying between constitutional 
law and the law of eminent domain. Throughout his work, the author’s purpose 
is to condense and to save the reader’s time by a systematic statement of princi- 
ples, supported by numerous case citations in footnotes. But his book is more than 
a digest of cases. It shows independence of judgment ; as, for example, in the 
definition of “public use” and in the criticism of the doctrine of certain courts 
which allow abutters’ easements in highways when the fee is in the public. 

E. D. B. 





Tue Hacure PEACE CONFERENCES OF 1899 AND 1907. By James Brown Scott. 
In two volumes. Baltimore: The Johns Hopkins Press. 1909. pp. xiv, 
887; vii, 548. 


In the first volume we find the individual work of the author. Mr. Scott is 
especially prepared to write on this subject by his experience as Technical Dele- 
gate and Expert in International Law attached to the United States delegation at 
the Second Peace Conference, of 1907. The touch of personal familiarity with 
the matter in hand which is so evident in this volume could have no other source. 

The second volume is a compilation of the various diplomatic papers which 
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make up the material of the subject. They are printed in French and English, on 
opposite pages. The text of the final act of each conference is given in full, pre- 
ceded by copies of the more important state papers showing the calling of the 
conference. Tables of the various powers adhering to each convention, and of the 
reservations made by each, increase the value of this volume as a book of reference. 

The title of the volumes aptly expresses their character: for emphasis is laid 
on the conferences themselves and their work, rather than upon analytical and 
technical study of the various conventions and veux which represent the final 
achievements of the conferences. The treatment is rather from the political and 
diplomatic point of view. The “Acts” of the conferences are shown in their mak- 
ing. The clash of interest, real or supposed, between small and great powers, the 
refusal of Germany to accede to the “project” for compulsory arbitration of enu- 
merated difficulties, and the effect of internal affairs upon international questions 
are plainly shown. The addresses of von Bieberstein, Renault, Bourgeois, and 
others are quoted, and the reader is given to understand the difficulties which beset 
the delegates, and to appreciate the full value of what finally was accomplished. 

This is especially true in regard to the peaceful settlement of international dis- 
putes, arbitration, and international courts. These matters are not only followed 
in detail in the conferences, but are discussed historically at some length. The 
more technical matters are similarly treated, but in less detail, and with less his- 
torical comment. 

The work, in fact, is a readable and accurate history of the Conferences. The 
volumes are well bound and printed each with an exceptionally full index. 

A. R. G. 





Tue Propte’s LAw or PopuLaR PARTICIPATION IN LAWMAKING. A study in 
the Evolution of Democracy and Direct Legislation. By Charles Sumner 
Lobingier. New York: The Macmillan Company. 1909. pp. xxi, 429. 

CASES AND OPINIONS ON INTERNATIONAL LAW, with notes containing the Views 
of the Text Writers, Supplementary Cases, Treaties and Statutes. Part I: 
Peace. By Pitt Cobbett. Third edition. London: Stevens and Haynes. 
1909. pp. xxiv, 385. 

WRITING FOR THE Press. A Manual. By Robert Luce. Fifth edition. Boston: 
Clipping Bureau Press. 1907. pp. 302. 

THE EssENTIAL NATURE OF LAw, or the Ethical Basis of Jurisprudence. By 
William S. Pattee. Chicago: Callaghan and Company. 1909. pp. xxv, 264. 

Tue Law oF THE UNIVERSITIES. By James Williams. London: Butterworth 
and Company. 1910. pp. xviii, 151. 











eat anh AES AT PA 

















_W. Elson & Co. Boston 


< 
~ 














